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Insurance Agency Tax Problems— 


In Behalf of the Insured 


Reporting to our readers this month is 
Charles W. Tye, of the Royal-Liver’ vol 
Insurance Group, New York, New York 


NSURANCE AGENTS can rendet 
able assistance to their insurance clients 
it they knowledge of the 
tax laws applicable to various types of loss 


valu- 
have a working 


transactions 


Often they find a potential client refuses 
to take out 
coverage because he informs them that any 


insurance or obtain adequate 


casualty loss will be deductible for income 
What the 


realize is that the loss of 


does not 
inflated value is 
compensated for by 
deductible tax 
actual market-value 
This is especially true in the case of so 


tax purposes insured 


frequently not insur 


ance, and the loss is much 


less than his loss 
The tax rule 


explained in 


called nonbusiness property 


for such casualty losses is 
I. T. 4032, wherein it is “that the 
amount of the which is deductible 
under Section 23 (e) (3) of the Code 

is the difference between the value (includ- 
ing salvage value) immediately after the 
casualty, but not in excess of an amount 
equal to the adjusted basis of the property, 
(initial investment, as adjusted) reduced by 
any insurance or other compensation received.” 


stated 


loss 


The following example will illustrate 

Assume property costing $10,000 had a 
value of $18,000 immediately preceding the 
casualty. Immediately after the casualty, 
the property had no value, The insurance 
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was $7,000. The tax deduction 
is only $3,000, computed as follows: 


recovered 
Value before $18,000 


Less: value after () 


Difference, but not in excess 
ot cost $10,000 


less: insurance 7 OOO 


Tax deduction $ 3.000 


had 
cover the 
would 


taken out adequate 
inflated value, he 
much _ better 
off even though he would have had no tax 
deduction to the extent he | 


carried 
ance exceeding $10,000 


If this insured 
insurance to 
been 


obviously have 


msur- 


Another important tax problem involves 
the treatment of 
upon 
property. 


insurance proce eds re 


ceived destruction of the insured 
These transactions qualify as an 

conversion. It is important, 
therefore, immediately to ascertain whether 


The 


1OSS, 
Since 


involuntary 


a gain or a taxwise, resulted 


problem is simple if a loss occurred 
the loss in excess of the insurance proceeds 
is recognized. However, if a gain resulted 
it is important to qualify the transaction for 
exempt treatment. Section 112 (f) of the 
Code, known as the involuntary conversion 
statute, treats as nontaxable the gain to the 
extent the insurance proceeds are forthwith 
expended for property similar to that de- 
stroyed, If only part of the proceeds is sé 
reinvested, the gain is taxable, but only te 


the extent of the unexpended balance. 
The property acquired must be similar or 


related in service to the destroyed property 
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The test is the character of the service or 


Thus, where one 
take the 
Section 112 (tf) 
applied. Further, use of the insur 
ance proceeds to acquire control of a cor 
poration owning that 
destroyed is expressly authorized by statute 


use; it is not financial. 


building is erected to place ot 


several smaller buildings, 


may be 


property similar to 


whether the 
have been forthwith expended in the pur 


In determining proceeds 


chase of replacement property, the courts 


have generally been liberal. However, if it 
is not feasible to replace almost immediately, 
the safest procedure is to establish a so 
calle d 
cal procedure requiring Treasury approval 
One makes his application on Form 1114 di 


rectly to the 


“replacement fund.” This is a techni- 


Commissioner of Internal Rev 
Washington, D. C In it he 
recite all the facts relating to the transaction 


enue, should 
and declare that he will proceed as expedi 
tiouslv as possible to replace or restore the 
must furnish a surety bond, 
double the 
would be 


property. He 
estimated in 
payable if no 
In lieu 
of a surety bond, federal securities may be 


not in excess ot 


come tax which 


replacement fund were established 


de posit d 


1 
dential ar 


These provisions apply to resi 
It should be 


an expenditure 


d farming property 


noted, in this respect, that if 


in actual replacement did not meet the 


vith” test, a request for the establish 
a replacement fund would likewise 
the request cannot cure 


meet the “forth 


that is 


oft failure to 


One of the difficult tests under prior law 


} 


has been eliminated, namely, the tracing of 


the award requirement For after 
1950, the old rigid rule 


Under the old law, before 


years 
is no longer appli- 
cable amendment 
by Public Law 251, 


the proceeds into the 


it was necessary to trace 
acquired property, 
although the funds did not have to be ear 
marked 


ement t! 


Under the new law, there is no 
t the proces ds from the con 


traced to the 


requil 


verted property be replace 


ment property Rather, if the 


insured 


lated in 


in acquiring 


taxpayer! 
similar or re 


purchases 


prope rty 


service or use, or purchases stock 
control of a corporation owning 


Also, the 


replacements, 


such rty, that is sufficient 


prope 
new law permits anticipatory 


which was fatal under prior law, as well as 


discharge of indebtedness 


with 


permitting the 


without being charged failure to di- 


rectly trace the proceeds Regulations gov- 


erning the application of these new statutory 


rules should be studied if an insured is 


faced with the problem. 


Report to the Reader 


THIS ISSUE IN BRIEF 


Mr. Tye’s article this month (“A Re- 
port to the Reader,” 658) deals 
with casualty 


page 
insurance tor losses 
He points out that in the case of theft 
a “mysterious disappearance may create 
theft 
personal property floater coverage but 
theft will 


deduc- 


a presumption of within the 


the mere presumption of 
not sufthce to establish a tax 
tion.” The 
advised to place 


insured would be well 


more reliance on in 


surance than on a problematical tax 
deduction to recoup losses 

2s 
The automobile policy is viewed by 
two legal experts Bes 


67 a Boston 


inning at page 
Ammi Cutter 
Century ot 


\utomo 


Ratemaking As 


attorney R 
discusses “A 
Massach 
bile Insurance—Its 
Edward F. Earle, counsel of 
the National Bureau of Casualty Un 
derwriters, writes on “The Motor 
Vehicle Liability Policy Under Finan 
Page 678 


cial Responsibility 


(Juartetr 


usetts Compulsory 


pec ts” 


Laws.” 
a 

In big Texas insurable interest is a 
big proble m because most of the rules 
had to be corralled from a whole herd 
However, at the 


a bill 


Association 


ort court decisions 


recent session of the legislature, 
sponsored by the Texas 
of Life Underwriters, Texas Life 


Convention, State Bar of Texas, 
Texas Society of CPA’s, 


trust 


and numel 


ous banking and officials was 


enacted into law. The general coun- 


sel of the Southwestern Life 


ance Company writes about th 


law, beginning at page 666 


\n interesting and usetul bit of informa 
tion is the tact that insurance proceeds from 
separately insured units need not be treated 
a taxpayer realizes 
gain trom certain destroyed units and losses 
free the 


proceeds from the units upon which there 


as a whole Thus, when 


on others, he may reinvest tax 


was gain and deduct loss on units he does 


' 
not ret 
not replace 


Keep in mind, 


pancy 


also, that use and occu 


insurance receipts are income, if the 
policy provides for reimbursement of profits 
If they are for reimbursement against loss 
of use and occupancy or business interrup 
tions and are on a fixed daily basis without 
any relation to profits, they are proceeds 


from involuntary conversion and may qual- 
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ify along with the other insurance for tax- 


iree treatment. 


Another misunderstood tax rule relative 
to casualty losses is that the disappearance 
of property automatically creates a tax de- 
The 


theft occurred 


duction taxpayer must prove that a 
This is often difficult, if not 
impossible, Thus, although mysterious dis 
appearance 
theft 


coverage, the 


may create a presumption ot 
floater 

theft 
will not suffice to establish a tax deduction 
\ recent illustrates the 


A diamond brooch disappeared while the 


within the personal property 


mere presumption ol} 


case distinction 
was on a tour of a museum, A de 
duction of $2,400 
The 
deduction, 


owner 


was claimed on the tax 
1 


return court refused to allow the 


that the 
not, and cannot, prove the pin was stolen 


Saying taxpayer “does 
All we know is that the brooch disappeared 
and was never found.” 
$1,800 had to be 
insurance to cover the 
held that the 
property in transit, without proof of actual 
‘I he court 
leading cases laid down these 


\ tax deficiency of 
paid, and there was no 
Similar 
disappearance of 


loss. deci 


sions have 
theft, results in no tax deduction 
in one of the 
principles 


(1) No deduction will be allowed unless 


the loss specifically comes within the statute 
(2) The result 
unexpected and unusual event, similar to 


loss must from a sudden, 
losses arising from fire, storms, 
etc For 


down a drain, would not qualify 


shipwre ( k, 


example, loss of a valuable ring 


(3) For tax “casualty” is ce 


fined as a result of “an unknown cause or 


purposes, 


is an unusual effect of a known cause 


The taken a 
and strict view of casualty 


courts have very technical 


losses. The tax 
payer's chances of winning are not too good 
Wouldn't it be better to recoup such losses 
by having adequate 


msurance coverage 


rather than to hope for an offsetting tax 
deduction : 
thei 


tions to recoup potential losses 


gents should inquire whether 


insureds are counting on tax deduc 
Also, many 
taxpayers use the standard optional deduc 
tion so that even if smaller losses are de 
ductible, there would be no tax advantage 
less tax by continu 


since they would pay 


ing to utilize the standard optional deduction 


It should be pointed out that, for tax 
purposes, casualty losses have a rather re- 
strictive meaning, and there has been con- 
siderable litigation in this area, particularly 
with respect to the statutory phrase “other 
Sut, stocks or bonds, sub- 


casualty losses.’ 
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ject to conhscation, ol a toreign corporation 
with this 
under the 


chartered in a country at war 


country represent “property” 


statute 

In this regard, it should be kept in mind 
that 
must be evidenced and fixed by 


casualty,” 
identifiable 
events, as well as to be actually sustained 
during the taxable Also, the 
deductible upon the 


value as insurance Ot! 


“other 


le sses, even trom 


vear, amount 


is dependent salvage 


well as other com 


pensation rece ived 


‘The limiting effect of the words “fires, 
storms, shipwrecks” has also been extended 
to “other casualty,” with the result that’ the 
definition excludes progressive deterioration 
steadily 
example, the courts hold that 


“casualty” 


to property through a operating 
cause, For 
the word 


include the 


does not, for tax put 
property 
defined as an 


destruction of 


poses, 
by termites. “Casualty” is 


accident, a mishap, some sudden invasion 
by a hostile agency, as distinguished from 
progressive deterioration over a long period 
of time. Court has similarly de 


fined the term, although not excluding the 


The Tax 


intervention of human agency, such as the 


setting off of a blast with sudden and un 


usual violence 


It should be noted, however, that the rule 


of “progressive deterioration” probably ap 


plies only with respect to nonbusiness prop 
erty, since if business or income-producing 


would be 


property is damaged, the loss 


recognized, Consequently, it is important 
to determine whether the property loss 1s in 


Also, 


owned 


the business or nonbusiness category 
the loss must be a loss ot property 
In one case the 


by the taxpayer taxpayel 


dam 


claimed a casualty loss representing 
because of a 
pleasure yacht and 
Court held that 


the money paid to compensate for damages 


ages paid by him to another 


collision between his 


another vessel The Tax 


resulting from the collision was not a loss 
within the con 
templated meaning of Section 23 (e). Sim- 
ilarly, damages paid for automobile damages 


deductible by 


ot the taxpayer’s property 


and hospital bills are not 


individuals 


Unliquidated Claims 


The status of unliquidated claims also 
presents a difficult problem, 


and the 
recovered in a 


loss occurs in 


If the 
proceeds of 


one yea 
insurance are 


subsequent year, the question is when to 


(Continued on page 719) 
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Lawmakers Enact 78 Bills 
Affecting Insurance 


“In 1953 the legislatures of 44 States and 
territories were in general session, including 
the of Of 
2,675 _ 410 were : 
94 bills directly 

writing of accident and health 
63 affected all of in 
surance including accident and health, and 
234 
matters including 
fits Or the 
were and 


lhe 


review ot what has happened to the insur 


session 
bills 
pertinent 
affected the 
Insurance, 


than 


ongress 


more 
reviewed 


Ort 


these latter 


brane hes 


were concerned with social 


insurance 
bene 
bills, 78 


statutory disability 


410 


be Calli 


laws pertinent 


enacted law 


above quotation 


Is Irom a Concise 
ance business so far in 1953 with respect to 


legislation and regulatory 


The review 
John F. 
ol 
the 
this 
on 


developments 
contained by 
McAke vey, counsel tor 
Accident Health 

bureau annual 
month Ir} 
October 6, 

Club in Quebec 


Was In a report 
the 


Underwriters, 


Bureau 
and to 


its 


at meeting earlier 


members this 
and & 


Province, 


met 
the 


Vcal 


ic 
/ 


at sergniory 


( anada 


Also pointed out in the report is the fact 
that the Accident 
Sickness iw “which 
1951 and 1952 
Law in 1953 
in the 14 jurisdictions of Alabama, Florida, 
Idaho, Indiana, Maine, New Mexico, North 
North Dakota, Ohio, South Da 
kota, Nevada, Vermont, Wyoming and the 
District of Columbia 


‘As January 1954 
Individual Accident 
will 


Uniform Individual 


and 
Policy Provisions L: 
18 jurisdictions 


was additionally 


was 


enacted in in 


enacted into 


Carolina, 


of Uniform 


the new 
Sickness 


be 


cepted standard of approval in 32 jurisdic 


and Police V 


Provisions Law therefore 


an ac 
tions. The program which the Bureau launched 
in the fall of 1950, aiter the 


acceptance of this National 


immediately 


law by the 


What the Legislators Are Doing 


nit 

tS ere 
hn a. 
rate 


EE OIE 


ye, me Ps 
vy WS 


Te IPS 
ELI RELL FOSS 
Boi, ee, 


Association of Insurance Commissioners, 
remarkably 


Action is still required 


has theretore been brought 
close to completion 
in the 
Massachusetts, 


South 


states of Arizona, Georgia, Kentucky, 


Missouri, Okla 
West Virginia 
to hope that we will 


Minnesota, 


homa, Carolina and 


It 
be 
tions m 
then be 
wide of 


is not 


unreasonable 
these 


1955 


successtul 
1954 


no 


in remaining jurisdic 


lf 


contradiction 


and so there should 


statutory nation 
forms drafted under the new uniform 


law.” 


Other 


“Canada \ movement instituted 
1952 by the Standing Committee 
Accident and Sickness 
ot 


highlights of the report follow 


was in 
Canada in 
Insurance of the 
Superintendents of 

the 
the 
It has not resulted in any changes o1 


Mean 


formed 


on 
\ssociation Insur 
Accident 


Insurance 


ance to overhaul completely 


and Sickness 
\ct 
firm proposals for changes to date 
while, 


of 


portions ot 


an Industry Committee was 
and (¢ 
As a 
Bureau has not sought to 
but it 
keeping closely advised of all developments 
As of this writing the Industry Committee 
scheduled to the annual 
the Association of Superintend 
ents, September 14 throuzh 


general outline of a new 


several Canadian companies an 


adian associations matter 
ot 


sit 


insurance 
the 
committee 


propriety 


on this directly is 


to bring 


is con 
ference of 
18 inclusive, a 

It will be at 

assembly of 
the Superintendents will have an opportunity 
to 


law 


least a year before another 


voice an on any recommended 


drafted 
least 


opinion 
which 


legislation 1s Legislative 


enactment therefore two 


il 


is at years, 


not more, distant 

Virginia 

“Virginia Legislative Investigation: 
1952 of the Virginia 
resolution was passed 
Advisory 


At the 
legislature a 
the 
to 


session 
joint directing 


Virginia Legislative Council 
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study hospital expense policies to determine 
if minimum benefits, standard benefit pro 
visions and 
be required 


features should 
October 1952 in 
response to a request from the secretary of 
the Virginia Advisory 


other uniform 


therein In 


Legislative Council, 
Follmann 
outlining the industry 
position relative to minimum benefits, uniform 
benefit provisions and the like. A great deal 
was also supplied to the Ad 


General Manager 


time mm 


spent sore 


Richmond 


of material 


visory Legislative Council by way of demo 
strating the impracticability of the approacl 
under in Cali 


study and its fruitlessness 


fornia 


" | he 


Hospitalization Committees 


| egislative Council appointed a 
composed ot! 
representative citizens to explore the matte 
tor it and 


Counsel conferred with this 


report thereon The Bureau 
group in Rich 
March 12 and April 30 of 
industry 
this 


that it 


mond, on this 


veal The peopl who have been 


in touch with group are uniformly ot 


the opinion is proceeding with an 


mind and great integrity of purpose 


open 
Their recommendations to the legislature 
have, as of this writing, not yet been made 


public 


Administrative Procedure 


“Recommended Administrative Procedure 


he question of what special emphasis, if 


should be 


cancellation 


renewability 
provisions of a 


any, given to thi 


and policy 
drafted under the new Uniform Individual 
Accident Policy 


law was raised almost simultan 


and Sickness Provisions 


two 
Y ork 


came to 


ously 
California and New 

Departments. The Bureau finally 
an understanding with each of the Depart- 
ments 


vears ago by the 


whereby companies would be re- 


they did not choose to use the 
Description, to 


first 


quired, 1t 


Brief place the renewal 


conditions on the page of the policy 
Member 
details in numerous 
Department Bulletins 
In June 1952 one Department brought the 
attention of the Accident 
and Health Committee of the National 
Association of Insurance Commissioners 
Accident and 
Health Committee of the National 
ton ot 


under a separate caption com 


panies received § the 


I 


Insurance Rulings 


question to the 


Che Bureau was asked by the 
Associa 
Insurance Commissioners to take 
in drafting a recommendation 


tor the Committee 


the initiative 
which would resolve the 
problem to the satisfaction of all concerned 

“With the 
there 
\dministrative 
and 


concurrence of other interests 
drafted a ‘Recommended 
Relative to R 

Cancellation 


was finally 
Procedure 


newability Provisions 
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Health Poli 
with the Uni 


the Approval of Accident and 
Drafted in Accordance 
Individual Accident and 
Provisions Law’ Chis 
agreeable to all 
and to the 
It was duly 


cies 

form Sickness 
Policy appe ared 
segments of the industry 
committees concerned. 


Accident 
National 


various 
and 
Assoc 1 


adopted by the 
Health Committee of the 


ation of Insurance Commissioners at the 


1952 meeting of the N. A. I. ¢ 
“In March of this 


companies reported 


December 


vear, however, two 
that 


approval of their 


could not 
New 
York although they had complied with the 


they 
secure forms in 
\dministrative Procedure. 
that if they uti- 
lized a Cancellation provision it must either 
appear in its entirety on the first page of 
a 14 point 


must 


Recommended 


lhe Department insisted 


an alternative, 
bold-face type 
of the policy 

that the policy is can 
cellable at the option of the company. Nego 
tiations were undertakerf with the Department ; 


the policy or, as 
Statement in 
first 
giving 


appear 


on the and filing 


page 


back notice 


but to no avail. An impasse had been reached 
which could only be broken by 
pany accept the 


questioning its 


some com 


refusing to Department’s 


alternatives and authority 


through a formal hearing or _ possibly 


court Insur 


hope ful 


action. The Legislative and 


ance Departments Committee is 
that as companies meet this problem on an 
individual 


develop which will be 


basis some satisfactory solution 


may acceptable gen 
erally. It is requested that companies keep 
the Bureau advised of the manner in which 
with the 


complied demands of 


Y ork 


they have 


the New 


Department in this regard 


New York 


“New York Regulatory Developments 
Bureau has been very active on the 


The 
various 
time to time 
New York 
Insurance Department on particular prob 
General Man 
Department 


committees which have from 


been set up to confer with the 
lems. In some instances the 
ager has been called on by the 
to organize the industry group and arrange 


lor a meeting. 

been held with 
during 1952 

formalize, at the 


“Numerous meetings have 
the New Y ork 


and 1953 in an 


Department 
effort to 
Department’s request, the 
both group 
health 


filing 


various filing 


and individual 


policy 


rules for 
dent 
Che forms 


acci- 
and rates. 
individual 
lines have given a little difficulty but have 
not been released as yet by the Department 


because of 


and forms 


rules for the 


basic differences of opinion be- 


(Continued on page 670) 
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A Philosophy of Liability Insurance 


By SPURGEON L. SMITHSON 


The author outlines a philosophy 
for the industry which makes for 
unity of interests of claimant, 
insured, insurer, society. He is 
a Kansas City, Missouri attorney 


k IS EASY tor any group or industry 
to sense itS narrow 
is difficult 


and long-term interests 


and short-term in- 


terests. It to visualize its broad 
Serving short-term 
interests may be clever but promoting long 
term short 


groups seem 


interests 1S wise In the VIEW 
individuals or 
to conflict; in the 


to complement and unite 


the interests of 


long view they are seen 
Let us now try to 
see liability insurance in the long perspective 
and to outline a philosophy for the industry 
which makes for unity of interests of claim 
ant, and society. 


insured, imsuret 


Each individual in an industrial society is 


necessarily served by others. We may not 
realize the extent of our indebtedness to and 
fellow. If, in 
you run through the course 
of a day, you will find this truth strikingly 


illustrated. You arise in the 


dependenc« other 


the mind’s eye, 


upon the 


morning in a 
house or apartment that 1s heated or cooled 
You take 


a drink of water provided by a water de- 


by devices fabricated by others 
partment or service company through plumbing 
could not You 
composed ot that 
places over diverse systems of transporta- 
others. So 


have breakfast 
many 


you install 


foods come trom 


tion, and which are grown by 


Philosophy of Liability Insurance 


it goes, on through the day, until evening, 
when you can enjoy creations and contribu- 
tions of others in amusements, music, litera- 


ture or the arts 


Noting 
ot the 


that we could not produce most 
things we 
that 


providing us 


need and enjoy, it becomes 


certain others must do good work m 


goods and services, else the 
want 
Thus it is to the 


interest of each of us that every person does 


money we earn will not buy what we 


or anything worth while 
Similarly we must 
liability 


a good job in his field 
job in 
are not fair to the 


do a good insurance or we 


others from whom we 


SO much, 


How did 


and why? 


recelyve 


liability insurance about, 


What is its 
Historically, 
liability 
the law developed 
that might 
others. It 
bilities 


come 
lunction in our so 
rules of lability 
Over 


ciety f came 


before insurance centuries 


liabilities for conduct 
injury or damage to 
that 


might 


result in 
such lia 
financially 


became manifest 
imposed by law 
cripple or destroy an individual or a busi- 
Liability devised so 
that risks might be 
large number of 


holders 


from entailing individual financial hardship 


ness. msurance was 


such spread among a 


persons—that is, policy 


thereby preventing such liabilities 


or ruin. 


Why is it possible that liability insurance 


can be issued for small premiums as com- 
pared with the large risks assumed? There 
are two basic reasons why this can be done. 


good than bad. 
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First, man is basically more 





Liability Claims and Litigation 


Mr. Smithson is the author of “Liabil 
ity Claims and Litigation,” which ap 
peared in the January, 1952 INsuRANCI 
Law JourRNAL and in which he set forth 
practical outlines, methods and techniques 
based upon his philosophy of the han- 
dling of liability claims and _ litigation 
lhe article is available as a pocket-size 
booklet at the price ol $1 (with discounts 
tor quantities of ten or more) from the 
author, whose address is 1000 Rialto 
Building, Kansas City, Missouri. 


If this were not true, it would never have 
been in the heart and spirit of man to have 
worked toward just rules of liability. If 
man were not more good than bad, we could 
not administer justice; truth would not be 
reliably obtainable from witnesses; even if 
the truth were elicited, the tribunal could 
not be relied upon to heed it or to render 
a lawful and just decision; and liability in 
surance would be completely unworkable 
and impossible 


The second reason why large risks can iy 
assumed for small premiums is that. the 
universe is orderly. In the physical sciences 
we find unmistakable evidence of order. If we 
delve toward the smallest object, we pass the 
molecule to the atom and on to the proton, 
neutron and electron; we find order every 
where Turning from the minute toward 
vastness and immensity, again we find order 
on out to the farthest star. 


In the social and economic sciences, fields 
touched by lability insurance, we also dis 
cover ordet Accidents, life and death are 
all orderly and respond to statistics, It is 
uncertain whether an individual automobile 
owner will have an accident this year. The 
number of accidents: that 100,000 automobile 
owners will have in a year is relatively cer 
tain. Based on orderly probabilities and 
experience as to the frequency of casualties 
proper rates can be determined for liability 


msurance 


Our task in liability insurance is the same 
as that of every other civilized man—to find 
and work with the good in human nature 
and with the order of the universe. Working 
with the order of the universe is largely 
a matter of gearing our work to probabiliti Ss 
and principles. Working on sound probabil 
ities and principles, we need have no fear 
of results in the individual case. The end 
will take care of itself if we properly handle 
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the means. Knowing that, given good work 


and sufficient numbers, the order of the 
universe takes care of outcomes, we can 
concentrate on the thing we really shap« 
and control—our work—and waste no time 
or energy in worry or anxiety about the 


particular outcome 


While there are principles to be found and 
applied in all phases of liability insurance, 
illustration of such principles will now be 
made with reference to lability claim worl 
Kirst, some evidence will be lost if we do 
not preserve it while it is available. Tracks 
and traces soon disappear and that type of 
evidence must be preserved at the outset 
Second, opportunity for direct dealing with 
the claimant will be lost if the claimant is 
not contacted before he employ san attorney 
Karly contact with the claimant is thus 
necessary and should be carried out in the 
early handling. It should not be put off 
until the investigation is complete. Third, 
in contacts with the claimant, conduct must 
be such as to deserve and hold his confi 
dence. Fourth, if we do not learn both sides 
of the matter but learn merely the version of 
our insured, we may not have a true view 


of the merits and 


may not know what the 
claim is worth until too late. Fifth, we should 
have an attitude of mind to fearlessly fac 
facts, and willingness early in the game to 
pay what the claim is worth. Sixth, settle 
ment contact should be continuously main 
tained and constant alertness exercised to 


pick the point of low-cost disposition 


All of the above-mentioned principles 
serve the end of early and low-cost dis 
position. Early and low-cost disposition is 
not merely a selfish objective. We have ob 
served how dependent we are on the other 
fellow for the many good things we need 
In liability insurance we are supplying needs 
of two basic groups, the claimant who needs 
compensation for his loss and the policy 
holder who needs protection against finan- 
cial hardship or ruin from liability tor such 
loss. The policyholder wants liability pro 
tection at minimum cost. ‘The claimant wants 
payment ol his just claim at minimum ex 
pense and at a time when the payment will 
supply his needs growing out of the loss he 


has sustained in the casualty 


Speaking perhaps against the short-term 
interests of the legal profession, is it not 
true that the larger the percentage of total 
payments from liability insurance that goes 
directly to claimants rather than to litigation 
expense, the better liability insurance fulfills 
the social needs it serves’? Moreover, the 
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to the ot the that the 


claimant, the more 


time accident 


payment is made to the 
liability 


the loss 


ethciently does insurance provide 
and low-cost 
the 


Insurance 


Early 
the 
poli y holds Y. 


restitution tot 
disposition thus serves interests of 
claimant, the the 


and society 
made 


settle 


It may be cheaper to set 


st disposition should not be 


determinant on whether to 


ht a claim 
a take lo! effect on 
fight 


honest 


its 


claim, although, 
other is better 


it \ 


claimant and to society 


to vigorously 
the 
insurance 
\ willing 
fight 


principle 


claims, it 


real service is done to 
when the 
company fights the unjust claim 


do 


is right 1s 


ness te what is right and to for 


sound in and 


tends to produce good results for either an 


insurance company or a trial lawyer. 


made to working 


nature. It 


Reference has been 


the 


realistic 


human would 


vith good in 


not be to say that all men are good 
or that any one person 1s good all the time; 
rather, the facts are that more men are good 
more good acts 


will 


bad and that there are 
On the 


otten than wrong if we 


than 


than bad acts 


probabilities, we 


right more gamble 


an act or a motive being good rather than 


An 


has 
4 


insurance man or a trial lawyer 


lost confidence in human nature 


and believes that all men are bad and trying 


to defraud him, will have little influence 


INFLATION MAKES INSURANCE A 


‘I believe in life insurance at all times, 


same as | believe In fire 


the 


msurance at 
\s, however, amount ol 


fire insurance taken out should depend 
partly on the cost of replacement, so the 
lite which you take 
out should depend partly upon the trend 


value of the dollar 


amount oft msurance 


in the 


“Ordinarily, when that 
the dollar 


20 ye 


agree 
decline in value the 
would not buy so 
much 20 Payment Life Insurance as if they 


experts 
will for 


next ars, you 
agreed it would increase in value during 
the 20 In the first 
are paying out good dollars as premiums, 
your wife poor 
although she then would 

off than if 


next years case, you 


while may get dollars 


you di 
better 


when 


be much she got no 


dollars! 
“In the 

out 

hope 


second case, you are paying 
the 
good dollars 
how much 


value of 


poor dollars as premiums with 


will get 
To illustrate 


change is, the 


your wife 
die 


this 


when you 


ot a tactor 


Philosophy of Liability Insurance 


over others. Indeed he has lost contact with 
the great wells of strength and order which 
Working with the 


build friends, we 


make insurance possible 


good in human nature we 


render service and we make our industry 
more secure against prejudice, socialization 


and all the dangers that beset it. 


the executives 
of a company, a problem involving the in- 
terests of the company and the public was 
being discussed. One executive in substance 
said, “We want to do business perpetually, 
and if the that “is 
right with the public and our company, we 


Once, in a conference of 


we can choose course 


will he Ip our chances 
Does 


to do business perpet 
that 
a sound philosophy 


ually.” not statement 
liability in 


surance and private industry in general? 


represent 


part ol for 


Che two great commandments of loving 
one’s neighbor and God may be applied to 
the workaday 


the i ¢ 


world thus: First, work with 


ood in human nature 


Sec ond, 
the 


mie thods, technique s 


- and 


strive to come ever nearer the order of 


universe in improved 
and adaptations. If we make each day a 
twofold work ‘with the good in 
human and to find the better 
the still better we shall not 
render the 
but 
satisfaction and make 


[The End] 


quest to 


nature way 


and then way 


only our best return for many 


things humanity has done also 


tor us 


gain in strength and 


living a noble adventure 


BARGAIN 


dollat 


declined 


100 
to 52 cents in 
back again 
ing that the people of the | 


our was cents im 1939; it 
1952 and 

Consider 
nited States 
hold life insurance policies totaling ove 
$275 billion, this decline in the value of 
dollar Americans 


billions of 


then 


started climbing 


our has cost 


many 
dollars 


“This is the 
ent high 


bringing 


time to insure your pres 


husband is 
life 


wages which your 


With 
the 


now home 


Suthicient 
insurance bought now, 
this 


offset 


increased buy 


ing power of insurance when paid 


the loss in the 


death 


will partly family 


mcome in 


case of his 


the 
addition to 


“Hence, this is time to buy life 


insurance. In 
the 


full 
first 


getting 


insurance day you pay your 


premium, you are paying your premium 
with 52-cent dollars while 
family 


your wife and 
paid in 100-cent 
Roger W. Babson, in the 


Commercial and Financial Chronicle 


may be dollars 


when you die.” 





By JAMES P. SWIFT 


General Counsel, 
Southwestern Life Insurance Company, 


Dallas, Texas 
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Insurable Interest Changes 


(2) Article 3.49 provides an insurable in 


a aE. 


This article also appears in the Septem terest with respect to specified relationships 
ber, 1953 issue of the Texas Bar Journal to corporations, partnerships, assoctations, 
trust estates and religious, educational or 
charitable institutions. The benefits of this 
a new insurable interest law of Texas article with regard to the insurable interest 
enacted by the Fifty-third Legislature of corporations in their officers were seri 
effects a substantial and highly beneficial ously impaired by the decision of the Texas 
change in the Texas rules of insurable in Supreme Court in Clayton v. McBride, 7 
terest in human life. Senate Bill 16 became Lire Cases 1126, 166 S. W. (2d) 125. 
effective on August 26, 1953, and will prob 
ably be codified as Article 3.491 of the 
Insurance Code, Volume 14 of Vernon's 
Annotated Texas Statutes 


(3) Article 21.23 provides for the forfei 
ture of the interest of a beneficiary who is 
the principal or an accomplice in willfully 
i _ bringing about the death of the insured 
Sponsored by the Texas Association of (4) Article 3.48 provides that when any 
person shall procure the issuance of a policy 


on his life and designate the beneficiary 


Life Underwriters, Texas Life Convention, 
State Bar of Texas, Texas Society of Cer 
tified Public Accountants, the trust officers 
ot several banks and others, the legislation 
is intended to provide for the insuring pub 


thereof, the company may pay the death 


benefit to such beneficiary and be fully dis 
: ge ) d that it has ) e > 
lic of Texas a measure of equality with the a prs 1 tha oy oS oe ; been pre 
otified of an ac » clai 
citizens of other states in the full and bene viously notin An adverse Claim 


ficial use of life insurance as an economic The former general rules have been sub 
instrumentality While it falls somewhat stantially as follows 


short of achieving complete equality, it rep . 
ae — — (1) A policy of life insurance on another 


resents a long step in eliminating some of 
; I = could not be beneficially owned, as bene 


the disadvantages and discriminations re ' 
ficiary or otherwise, by one who did not 


sulting from the former rules while at the 
have the required insurable interest in the 


same time overcoming objections encoun lit f the insured: and this is true whether 
eo » s ed; and 1S 18 _ S e 


tered in the legislature with respect to pre 
; the insurance was taken out and the bene 


vious and unsuccesstul bills 
ficiary or owner designated by the insured 


or someone else. 24 Texas Jurisprudence 


Former Texas Rules 769, Section 71; Wilke v. Finn, 39 S. W. 
(2d) 836. 
Heretofore, the rules in Texas have been ; 

n the 


court-made wit the exception of tour statu 
torv enactments which aftect the situatior tollow 
in a limited extent and consist ot the tollow ing three or | rr owners: 
ing articles of the Insurance Code ‘ n ( losely related b lood or af 

1) Article 10.12 provides that members 
validly that he wants the other to continue to live, 


usual] ithir he second degree) 


ot traternal benefit societies may 
designate such beneficiaries as may be per- irrespective of monetary considerations; (b) 


mitted by the laws ot the society a creditor but only to the extent of the 
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Texas 


indebtedness and (c) one having a reason 


able expectation of benefit or 
from the continued life of an- 
Drane v. Jefferson Standard Life In 


Lire Cases 161, 161 


pecuniary 
advantage 

other 
surance 


S. W 


Company, 7 
(2d) 1057. 


(3) The interest was required to exist 
both at the time the insurance was taken 
out and at the death of the insured 24 
Texas Jurisprudence 773, Section 72; North- 
western National Insurance Company v. Wood 
5 S. W. 185 


ward, 

(4) Regardless of insurable interest the 
insurer may pay the proceeds to the bene- 
fully 


insurer has not 


ficiary named in the policy and be 


discharged, provided the 


received notice of an adverse 
to the 


3.48. 


(5) A 
insurable 


claim prior 


payment. Insurance Code, Article 


beneficiary o1 
interest 


owner without an 
collects the pro- 
holds same for the benefit of 
entitled to them. 24 

771, Section 72: Cheeves v 
274; Wilke v. Finn, cited 
Life & Accident Company 72 
Cases 858, 144 S. W 


(6) A 


beneficiary o1 


who 
ceeds those 
Texas Jurisprudence 
Anders, 28 S. W 
above: National 

French, 4 Lit 


(2d) 653 


lack of insurable interest in the 
excuse the 
from payment, 24 lexas Jurispru- 
dence 770, Section 72; Equitable Life Assur 


Hazlewood, 12 S. W. 621; 


Finn, cited above 


owner does not 


insure! 


ance Company 7 


Wilke 7 


(7) An insured may pass the proceeds of 


his policy to one without an insurable in 
terest in his life through the indirect method 
of designating his estate as beneficiary of 
the policy and bequeathing the proceeds to 
anyone of his Whittet v. Reliance 
Life Insurance Company of Pittsburgh, 13 


Lire Cases 370, 213 S. W. (2d) 164 


cho e 


Insurable Interest Changes 


Rules of Other States 


other 
rules are substantially as follows: (1) Every 


In practically all jurisdictions the 


person has an insurable interest in his own 


life so that he may in good faith insure tt 


for the benefit of any beneficiary or policy 


owner of his choice without further regard 
interest. (2) Any 
benefit or ad- 
continued life of the in- 


sured will provide the 


to the matter of insurable 


reasonable expectation of 


vantage trom the 


required insurable 


interest so that a third party may, in many 


circumstances, own and enforce 


without be 


procure, 
insurance on the life of another 
ing restricted to an insurable interest based 
on close kinship ot considera 
tions (3) If the 
at the 


continue tor the 


pecuniary 
existed 
will 
life of the insured without 
29 Amer- 


Sections 


required interest 


inception of the insurance, it 
regard to changed circumstances 


ican Jurisprudence, “Insurance,” 


35 


ae 1-4 
3-355. 


Disadvantages Peculiar to Texas 


Some of the disadvantages and discrimi 
nations rorme! 
in other jurisdictions 


illustrated as follows 


imposed in 
rules not 


‘Texas by the 
obtaining 
may be 


A person could not ordinarily procure, 
own and pay tor insurance on his own life 
for the 


who is a close friend, a relative beyond the 


enforceable benefit of a beneficiary 


second degree, or an employer or business 
associate unless such beneficiary could prove 
the insured valuable to 


monetarily more 


him alive than dead 


Thus Texas has precluded the beneficial 
use of life insurance for purposes and bene- 


ficiaries recognized in all other jurisdictions 


as proper and appropriate 


Third-party insurance has 
been precluded unless the owner (1) quali 
Article 3.49, (2) is related to the 


insured within the second degree, (3) is his 


ownership of 
fies under 


creditor or (4) could prove the insured mone- 
tarily more valuable to him alive than dead. 
In other jurisdictions any reasonable expec 
tation of benefit from the continued life of 
the insured provides an insurable interest 
Third-party 
provide certain federal tax 
advantages including the following: (1) ex 
emption of death from estate tax 
in the estate of the insured (Internal Reve- 
nue Code Section 811 (g)); (2) exemption 
of death benefits in the hands of a third- 
party beneficiary from 
Internal 


for such third-party 


ownership may 


owner 


benefits 


income tax under 
Revenue Code Section 22 (b) (2) 


“ea 
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\), which imposes the tax on transferees 
for value. The full use of these exemptions 
so successfully employed in other states 
has been impaired in Texas because of the 


former limitations of insurable interest 


substantial amounts of Texas 
paid to 
aries without the required insurable interest, 
but this is true 


voluntarily recognized and respected the in 


Admittedly 


life insurance have been benefici 


mainly because the parties 


tentions of the insured and the purposes of 


the policy and did not raise the question 


of insurable interest. In these circumstances 
the insurer could safely pay the death bene 
poli y 


named in the 
Article 3.48 of the 


fits to the beneficiary 
and be discharged under 


Insurance Code 


The fact that an insured pass his 


insurance benefits to another without an in 


may 


surable interest through the indirect medium 
of designating his estate as beneficiary of 
the policy and bequeathing its proceeds to 
the person ot his choice is unsatisfactory 
(1) If the policy 


is community property, only one half of the 


for the following reasons 
proceeds will be subject to distribution in 
the insured’s estate and the other half will 
belong to the (2) the 
proceeds may be subjected to estate tax in 
the estate of the 


surviving spouse; 


insured; (3) the proceeds 
subjected to administration in the 
and to the 


will be 
estate of the 
of his debts 


insured payment 


New Texas Law 
The 


Texas the 


new law is designed to adopt in 
fundamental rule of other 


dictions that every person has an insurable 


juris 


interest in his own life, and to provide a 


statutory method by which every person of 


legal age may validly and enforceably trans- 


mit such new insurable interest in his own 
life to any beneficiary or owner of his choice 
whether or not such beneficiary or ownet 
can sustain an insurable interest tn the life 
of the insured under the’ former rules, In 
order to apply the benefits of the new rule 


to future policies to be owned from incep 
tion by third parties as well as to all poli 
cies owned by the insured, the substance of 
the rule 


of the act 


has been divided into two sections 


Section 1 deals with future insurance and 
provides that when any person of legal age 
makes application for insurance on his own 
life and im such application 
writing a beneficiary or owner, or both, of 
issued in connection with 


designates in 


any policy to be 
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such application, any such beneficiary or 


owner shall at all times thereafter have the 


statutory insurable interest in the life of 
the insured but only to the extent of such 
policy In these cases, when an owner is 
designated, the control section of the policy, 
will be amended to vest own 

third 
Chis method will 
applica 


employed in other states 


prior to issue, 


ership and control in the party in 


stead of in the insured 
take the place ot the third party 
customarily 
interest 
third 


inception of the insur 


and will establish both insurable 


and ownership of the policy in the 


party from the very 


ance. In addition to providing the benef 


cial insurable interest desired by the par 
ties, it preserves the various tax and economi 
advantages flowing from ownership by the 
third party from the inception of the insu 
and without the necessity of a transfer 


ot the poli v to the 


ance 


owner from the insured 


rule to both 
policies owned by the 


Section 2 applies the new 


existing and future 


insured on his own life. Under this section 


any insured of legal age may transmit his 


statutory insurable interest in policies on 


his own life to any beneficiary of his choice 
with the 


respect to a 


by complying requirements of his 


policy with change of bene 


ficiary, and likewise may transfer the own 


ership of the policy in any manner not 


prohibited by the terms of his policy 


The new rule is applicable to all ben« 


ficiaries and owners designated in accord 


ance with the act except only that, by Section 


3, beneficiaries or owners directly or indi 


rectly engaged in the business of burying 


expressly excluded from the 


operation ol the act and 


the dead are 
may be required 
to establish an insurable interest under the 


former rules 


Operational Comments 


In the application of the act to existing 
and future life insurance consid 


should be 


programs, 


eration given to the following 


points 
\ugust 
appli d 


(1) The act became effective on 


26, 1953, and whether it will be 
both prospectively and retrospectively is a 
matter for final determination by the courts 
For reasons hereinafter discussed, the writer 
feels that it should be applied to past and 
future designations made in accordance with 
However, as a matter of precau 
that August 


26, 1953, a redesignation be made with re 


its terms 


tion, it 1s recommended after 


spect to previously designated beneficiaries 
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or owners whose insurable interest under 


the former rules might be questionable 


(2) The act applies only when the desig 


] 


nation is made by an ; ican r insured 


of legal age 


(3) A 


only to the 


designation under the act applies 


specific policy or policies with 


respect to which made. Thus, the person 


insured can restrict the insurable interest 


ot others in his life to specih policies ot 


without extending it to other 


his selection 


poli 1s 


(4) A beneficiary or owner obtaining an 


insurable interest under the act will retain 


it at all times thereafter 


(5) Although a beneficiary or owner des 


ignated in accordance with the act will have 


a continuing insurable interest, if such owner 


subsequently designates some other owner 


or beneficiary, the latter may not be pro 


tected by the act and may be required te 


establish an insurable interest under the for 


mer rules 


6) Existing policies owned by third par 


ties present a problem in that Section 


gives to any person of legal age whose life 


insured under any existing or tuture 


policy an insurable interest and the right 


to transmit it “in the manner and to the 


extent” permitted by the these 


policy In 


contractual right to designate a 
and to 


ally vested in the third-party owner so that 


cases the 


beneficiary assign thi policy is usu 


not available to the insured 


Section 2 to 


these rights are 


these pol ws thre 


lo apply 


two procedures may be consid 


Some degree of ownership—tfor 


instance, only the rights to change the ben 


ficiary and to assign the policy—may be 


transferred to the insured by the third 


party owner who may then designate the 


desired owner and beneficiary under Section 


2 and retransfer the rights to the 


original 


owner, This procedure raises the question 


of whether or not the federal taxing au 


thorities would contend that it involved a 
insured to the 
death 
Internal Reve 
Section 22 (b) (2) (A) (b) The 


joined by the 


transfer for value from the 


owner so as to subject part of the 
benefits to income tax under 
nue Code 
insured, 


third-party owner, 


may file with the insurer a written instru 


ment confirming and ratifying the third 
party ownership and the desired beneficiary 
designation The instrument should 
ably that the 


for the express purpose of effectuating the 


prob 


state insured joins therein 


desired insurable interest under Section 2 


Insurable Interest Changes 


This procedure raises the question of whether 


or not the joinder of the insured meets the 
requirements of the statute. Before adopt 
ing either ot the suggested procedures their 
effectiveness and tax should 


be fully 


consequences 
considered. It is the writer’s view 
that under the liberal construction required 
bv Section 4 the courts would enforce desig 
nations made in accordance with the second 


suggested procedure 


(7) The act does not affect the commu 


nity property law of Texas. For example, 
it a married man designates a third-party 
beneficiary in a community property policy 
on his life, such beneficiary will obtain an 
However, 


insurable interest under the act 


the right of such beneficiary to collect and 
whole ot 
defeated if the 


was in traud of the 


retain the the proceeds may be 


designation by the husband 
community rights of the 
fornia-llestern States Life 
Insurance Company, 67 S. W 

lauron, & Lire ¢ 
310 


wife. Moore v. Cal 
(2d) 932; Aaron 


173 S. W. (2d) 


ASES 982, 


(8) When a creditor is to be designated 


as beneficiary for the sole purpose of secut 


mya debt, the designation should be lim 


ited by 


as his interest 


some such language as “creditor 


may appear’; otherwise the 


insurable 


death benefit even though it may exceed the 


interest will apply to the entire 


indebtedness to be secured 


Retrospective Effect 


fexas Constitution 
shall be 


inhibition is ordinarily con 


that the 
provides that no 
made, but the 


It is true 


retroactive law 


strued not to apply to a procedural or reme 


dial statute which does not disturb or 
Jurispru 
that a 


applied retro 


impair vested rights. 39 Texas 


dence 53, Section 27. It is also truc 
statute will not ordinarily be 


spectively least by im 


unless it appears, 
plication, that it 
] 


legislature to 


intention of the 
both 
ium 
(2d) 
that a 
would 
\ bene 


an expectancy and 


was the 
applicable to 
Stale 72 
169 S. W 


writer 


make it 


transactions 


past and future 


hle Oil & Refining Compan 


707. It is the opinion of the 
retrospective application of the act 
not disturb or impair vested rights 

, 1 
ficiary in Texas has only 
least 


not an indefeasible vested interest, at 


where the right to change the beneficiary 
It is inconceivable that a vested 
death 
benefits of an insurance policy on the sole 


theory that the 


Is tT served 


right exists in one who claims the 


beneficiary named ‘in the 


policy does not have an insurable 


interest 
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Furthermore, by Section 4 the legislature 
expressly provided that the act is to be 
cumulative of existing law on the subject, 
that it shall be liberally construed to effec- 
tuate its that 
are not to be limited or restricted by the 
and holdings of the 
courts defining insurable interest. The for- 
mer rule that one does not have an insurable 
own life and the right to 
transmit it to another of his choice, is a 
court-made rule and the language employed 
in Section 4 by the legislature seems to 
require that the new rule be 
adopted as the public policy of the State of 
Texas, unlimited by any previous decisions 


purposes and its provisions 


previous declarations 


interest in his 


expressly 


of the courts. 


That retrospective effect should be given 
to a law prescribing eligible beneficiaries in 
fraternal certificates is indicated in 
Gastring v. Sovereign Camp, Woodmen of the 
World, 278 S. W. 310 
it would seem entirely unreasonable to have 
two subject, one applicable 
to transactions prior to August 26, 1953, and 


benefit 
As a matter of fact, 
rules on the 


the other applicable to subsequent trans- 


actions, 


Conclusion 


The act does not eliminate nor impair any 
former basis of insurable interest; it merely 


entirely new and additional 


Purchasers of new insurance should 


provides an 
basis 
encounter no difficulty in bringing the new 
policies within the act. Owners of outstand- 
ing policies will probably desire to review 
them in the light of the new rules to deter 
mine what, if any, action may be required 
to make sure that the beneficiaries and own- 
interest 


enforceable insurabl 


under either the former or the new rules. 


ers have an 


Although the contracts of minors are rec 
ognized as many 
companies have, for some years, permitted 


voidable, life insurance 
minors above some arbitrary age to apply 
for and obtain insurance on their own lives. 
These companies have been willing to ac 
cept the risk of repudiation because it seems 
unreasonable to deprive minors of the very 
great advantage of obtaining life insurance 
at an early age on the correspondingly low 
premium rates, and because experience has 
proven that the number of repudiations is 
negligible. It is not unreasonable to assume 
that experience under this act will in due 
time impel the Texas Legislature to con 
sider amendments extending its benefits to 
minors who are permitted to buy insurance 
on their own lives, and which may provide 
an insurable ii.ierest for proper and appro 
priate third parties who apply for insurance 
on the lives of others with the consent in 


{The End] 


writing of such others 


WHAT THE LEGISLATORS ARE DOING 


Department and the industry 


concerning the former’s authority to require 


tween the 


certain information relative to rates and to 
condition approval of the forms on the ac- 
information. 


ceptance of the rate 


In the group insurance field the Bureau 
was committee which drew 
up the rules for the filing of group insur- 
rates. rules were 
Department on March 3, 
therewith the in- 


active on the 


ance forms and ‘These 
released by the 
1953 and 
terested 
previously prepared bulletins with additional 
explanatory material to their respective 
memberships. At the 1953 
New York Legislature two laws amended 
sections 204 and 221 of the New York In- 
surance Law. Section 204 pertains to group 
Section 221 is the appro- 
group accident 
The change deleted from the 


simultaneously 


imsurance associations sent out 


session of the 


life insurance; 
priate section relative to 


and health. 


670 


Continued from page 662 


filing section the word ‘maximum’ which 


was formerly used to qualify the rate of 


commissions, compensations and other al- 


lowances required to be filed. As a result 
of this 


more detailed filings than heretofore, it has 


change, which obviously requires 
been necessary to reconstitute the Industry 


Committee to make amendments to the 


rules issued on March 3. The amendments 
to the law were effective September 1, 1953 
The product 
by the Department on August 24 (under 


committees was circulated 
date of August 20) and by the several in 
surance associations under date of 
24 (see I. D. R. B.—619). In 


short remaining 


\ugust 
view of the 
time before the effective 
date of the law however, the Department 
agreed not to raise any question of lateness 
with respect to filings accomplished before 


October 1, 1953.” 
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A Quarter Century of Massachusetts Compulsory 


Automobile Insurance — Its Ratemaking Aspects 


By R. AMMI CUTTER 


es recent agitation in New York and 
elsewhere in the nation for 


protection for the 


greater 
collection of 
proved automobile accident claims has di 
rected renewed national attention to the 
Massachusetts compulsory insurance law.’ 


insurance 


Initiated a quarter century ago, it has been 
a constant controversial subject in that com 
monwealth and it seems likely to be con 
troversial for a long time to come. 


The Statute 


The statute * requires every motor vehicle 
owner in the commonwealth, as a condition 
precedent to the registration and operation 
of his vehicle, to obtain the minimum stat- 
compulsory insurance covering lia- 
bility for bodily injury to third persons on 
the public The 
insurance must be provided by a company 
qualified to do business in Massachusetts. 
‘The statutory maximum of 
$5,000 for any one person injured in any 
one accident and of $10,060 for all injuries 
The stat- 
does not 


utory 


highways of the state 


coverage is a 


. . é 
arising out of any one accident. 


utory compulsory coverage now 
insured car 
No property dam- 
is required and the statutory 


does not 


extend to the operator of the 


to guests in that car 
age coverage 
coverage extend to operations in 

1See Note, 66 Harvard Law Review 1300, 1307 
and numerous citations there collected 

* General Laws (Ter. Ed.), Ch. 175, Sec 
as amended most recently by Stat. 1951, Ch. 648; 
Sec. 113B, as amended most recently by Stat 
1951, Ch. 251; Sec. 113C; Sec. 113D, as amended 
most recently by Stat. 1951, Ch. 648: Sec. 113E 
as amended most recently by Stat. 1941, Ch 
401: Sec. 113F, as amended most recently by 
Stat. 1938, Ch. 351: Sec. 113G, as amended most 
recently by Stat. 1939, Ch. 406: and Sec, 113H 
inserted by Stat. 1953, Ch. 570. See also General 
Laws (Ter.-Ed.) Ch. 90, Secs. 34A. 34B. and 34C 
each as amended most recently by Stat. 1949, 
Ch. 571; Sec. 34D, as amended most reeently 
by Stat. 1950, Ch. 162; Secs. 34E and 34F, each 


113A, 


The Diamond Jubilee Meeting of the 
American Bar Association was held in 
Boston, August 23-28, 1953. This paper 
was read before the Committee on Auto 
mobile Insurance Law, Insurance Law 
Section, ABA, on August 25. The author 
is a member of the Boston bar 


other states or even to accidents on private 
ways in Massachusetts 


The statute provides that in lieu of insur 
ance, the registrant bond 
deposit. have 


may provide a 


These alternatives 


never been used widely.* 


or cash 


about the 
Every car 
owner must have it, regardless of whether 
the owner has satisfied 
against him. An insurance company can 
be required by a qualified applicant to write 
the statutory coverage, and an owner whose 
statutory policy 
entitled to an administrative hearing on the 
propriety ot the insurer’s 
court review of the 
{ Che 


these 


nothing 
statutory 


There is 
minimum 


optional 
coverage. 


prior judgments 


is about to be canceled is 


action and to a 
administrative decision.’ 
administrative procedure 


beyond the 


covering 


subjects 1s scope ol this 


parer.) 


as amended most recently by Stat. 1949, Ch 
571; See. 34G: Sec. 34H. as amended most re- 
cently by Stat. 1948, Sec. 39: Sec. 34I, as 
amended by Stat. 1949, Ch. 571; and Sec. 34J. 
See also the various amendments contained in 
Stat. 1953, Ch. 570 

See General Laws (Ter. Ed.), Ch. 90, Sees. 
34A and 34B, as amended (see footnote 2); 
ee General Law (Ter Ed.). Ch. 173, See 
113A, as amended (see footnote 2) 

* See footnote 3 

» General Laws (Ter. Ed.), Ch. 175, See. 113D, 
is amended (see footnote 2); see Neustadt 1 
Employers Liability Assurance Corporation, 
Ltd., 4 Automobile Mass. 321, 
21 N. E. (2d) 538 


Cases 32, 303 
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Origin 

Compulsory insurance was originally en 
acted in 1927." 
Its adoption was preceded by long and care 
ful study and about as an attempt 
to protect the public from the that 
judgments obtained in the growing flood 
of accident would not be met.’ The 
demand was not surprising, for at that time, 
it is estimated * that only 30 per cent of the 
car owners in Massachusetts carried liability 


The 


1925 to become effective in 


came 


risk 


cases 


insurance problem was a 


public 


real one 


Rate Fixing—Statutory Standards 


The statute now requires rates to be fixed 
year” by the 
public 


(sovernor tor 


each commissioner of insur 


ance, a official appointed by the 


a three-year term. The com 


missionet announce annually a set of 
tentative 
hold a public 

Thereafter, the 
final 
rates, an appeal may be taken to the courts 


which 


must 


rates for the ensuing year and 


hearing unon these rates 


commissionel announces 


rates From his determination § of 


by any “aggrieved” person, a term 


has been to include any 


take out 


construed person 


required to statutory imsurance 


as well as any insurance company writing 


the coverage 
As a guide to his action in setting 


the commissioner is instructed by the statut« 


rates, 


merely that he shall annually “fix and estab 
classifications of 
and 


charges to be 


lish fair and reasonable 
risks and 


nondiscriminatory 


adequate, just, reasonable 


premium 
used and charged by companies” for 


pulsory 


com 
insurance during the ensuing year 
Kew statutory words have given rise to as 
many political, judicial and administrative 
controversies in Massachusetts in the last 


25 years 


General History of Rate Regulation 
Under Statute 


The history 


of rate regulation under the 


statute has been a rugged one At the out 

"Stat. 1925, Chs. 345-346. For the most com 
prehensive account of the early history of the 
Statute, see Report of the Special Commission 
to Study Compulsory Motor Vehicle Liability 
Insurance and Related Matters. January, 1920, 
Sen, No, 280 (1930), hereafter cited as S. 280 
See Sen. No. 322 of 1920 and Sen. No. 285 of 
1922. See Stat. 1928, Ch. 287 

*See Greenberg v. Flaherty, 7 
Cases 959, 306 Mass. 95, 27 N. E 

*S. 280, p. 232 

* General Laws (Ter. Ed.), Ch 
as amended (see footnote 2) 

” S. 280, p. 66 
1S, 280, p. 22 
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Automobile 
(2d) 683. 


175, Sec. 113B, 


set, the 70 per cent of car owners who did 


not have any liability insurance suddenly 
became highly aware of the 
insurance annual 
and 
diately increased materially for 
this 
and has remained a matter of constant pub 
lic scrutiny The 


companies have found themselves uncom 


importance otf 
rates Phe expense ol 
owning Was 


these 


imme 
then 
became 


operating a Car 


uninsured owners, and cost 


and agitation. insurance 


fortably caught between the public clamor 


for lower rates and the inexorable upward 


pressure of rising claim costs and accident 


frequency 


The 


insurance has been marked by a number of 


first quarter century of compulsory 


controversial and sensational events. One 


high-minded commissioner resigned™ be 


cause he was unwilling to attempt to solve, 
what he called, the “mathematical problem” 
of ratemaking “by the introduction of a 
Early in the 
certain 


substantial 


factor of political expediency.” 


history of the compulsory statute, 


insurance companies, writing 
amounts of compulsory coverage, were liqul 
dated 2 An initiative petition ior the estab 
lishment of a flat 


nmsurance 


rate tor 
effective all 


compulsory 

common 
urban districts alike, 
public ballot on the 
The flat-rate 
an intensive educational 


over the 
and 

wide 

1950 


was defeated after 


wealth, in rural 
led to a 


problem in 


State 
proposal 
campaign which turned out to be necessary 


because of the vast amount of prevalent 
misinformation about compulsory insurance 
and 
ones,” have been fought in the courts 


funds 


[wo major rate cases,” several minot 
There 
and 


The 


rapidly, 
the ad 


have been suggestions of state 


merit-rating schemes of various types 
increased 


number of claims has 


for the Massachusetts public, since 


vent of the compulsory law, has been highly 


The 


age has been reduced by the 


accident conscious. statutory cover 


elimination ot 


guest coverage in order to reduce the com 


pulsory premium.’ 


These are a few of the more colorful 


incidents in the history of the statute, but 
American Employers’ Insurance Company 1 

Commissioner of Insurance, 298 Mass. 161, 10 
N. E. (2d) 76; Massachusetts Bonding & Insur- 
ance Company v. Commissioner of Insurance, 
39 Automobile Cases 631, 107 N. E. (2d) 807. 

' Brest v. Commissioner, 270 Mass. 7, 169 
N. E, 657; Schlabach v. Commissioner, 290 Mass. 
585, 195 N. E. 887; Liberty Mutual Insurance 
Company v, Acting Commissioner, 265 Mass. 23, 
163 N. E. 648; Doherty v. Commissioner of 
Insurance, 37 Automobile Cases 968, 328 Mass 
161, 102 N. E. (2d) 496. 

'* See S. 280, pp. 73 and following 

See Stat. 1935, Ch. 459. See the 
case, cited at footnote 13. 


Doherty 
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they are only high points of a constantly 
problem. Each 
brings out a large 


ot the 


recurrent annual hearing 


group ot representatives 


high-rate urban districts in protest 


at the proposed rates, and, in the intervals 


between annual hearings, the legislature 


considers suggestions for solving the ap 
which 
over 8O 
6314 


Massachusetts compulsory in 


insoluble problem, 
trom publi 


worth of 


parently arises 


desire to meet cents 


with cents 


accident losses 
of premium 
surance at least suggests one possible method 
ot change to any insurance company ex 
find 


unexciting 


ecutives in the other who now 


their 
and unchallenging 


states 


present operations drab, 


It is a little that the interest 


in compulsory rates has remained 


surprising 
intense 
so long. ‘Today about 70 per cent of the 
risks taking out the statutory coverage also 
take out 


about YO per 


additional guest coverage and 


cent take out extraterritorial 


Even a large proportion ot the 
to the 


buying 


COVCTaLre 


people forced to resort assigned risk 


plan insist upon extra coverage 


My own practice may not be a fair sample 
taken, but only 
$55.50 out of 


of the coverages generally 
about one third (namely, 
$168.22) of the total 
premiums (including liability damage, prop 


annual automobile 


erty damage and collision) on one Ford car, 


garaged in a high-rate district, represents 


minimum statutory 


However, for many 


the premium for the 
compulsory insurance 
other Massachusetts car owners, the situa 
percentage-wise, must be somewhat 
Nevertheless, 
remains a lively 
And I will indulge in one 


likely to 


troversial matter for a long time, for I doubt 


tion, 
comparable compulsory in 
still 


public agitation 


surance subject of 


prediction—it 1s remain a con 


very much that it will be repealed 


Statistical Organization 


The first 


to act on compulsory rates recognized that 


commissioner who was obliged 


sound statistics to 
Wisely he re 


setting up a new 


his initial need was for 
help him in his predictions 
trained trom government 
sought the aid of the 


bureau 


agency Instead he 


insurance companies, and a rating 


was formed ™ to supplement inadequate data 


based on the accident experience of the 


% Information 
Automobile 
Bureau 

17 Source cited at footnote 16 

*%S. 280, pp. 39, 67, Appendix B, pp. 231 and 
following See also Appendix A, pp. 182 and 
following 


furnished by Massachusetts 
tating and Accident Prevention 


Massachusetts Compulsory Automobile Insurance 


Lhe 
rating bureau was designated as his informal 


minority of car owners then insured 


statistical agency and, more than once, its 
activities have been discussed with apparent 
highest Massa- 


approval by the court of 


chusetts.” 

bureau has 
expert and 
objective statistical body, producing promptly 


this 


recognized as a 


Over the 
been 


rating 
trusted, 


years 


some of the most complete and accurate 


data available anywhere in the 


Representatives of stock and mutual 


casualty 
world 
companies work together in solving actuarial 
assistance of ‘a highly 
staff of the 
equipped with 


problems, with the 
skilled 


is adequately 


qualified and highest 


integrity It 
modern tabulating machines and, because it 
with the Massachusetts 


is closely tied in 


Workmen's ¢ 


the bureau 


ompensation Insurance Bureau, 
both its 
chines with unusual economy and efficiency 

The 
more simply applied than in most jurisdic 
tions. All Massachusetts compulsory 
bile liability 
expire on December 31 of that year and rea 
available on 
following June In 
other states automobile liability policies are 
Con- 


staff and its ma 


uses 


rating bureau’s annual statistics are 


automo 


policies issued in a given vear 


sonebly complete statistics are 


these policies by the 


effective for 12 consecutive months 


sequently, the last policy issued in a given 


year does not expire until December of the 
following year, so that the complete record 
on policies issued in a year is not available 
until the after 


iSSU¢ d 


second year the policy was 


gathered in accordance with 
plans prescribed in 


Statistics are 
Statistical 
detail by the 


reporting 


great commissioner of imsur- 


ance and revised by him after consultation 


with the 
commissioner 


The 
ute” and by the 


insurance companies concerned. 
both by 


constitution of the bureau” 


stat 


p< Sssesses 


supervisory and _ visitorial with re- 


spect to the 
these powers with diligence through an able 


powers 


bureau; he in fact exercises 


actuary charged with scrutiny of rate matters. 


Ciassifications 


The first commissioner properly concluded 
that the 


(as in 


rates under Compulsory insurance 


the case of other insurance rates) 


'% American Employers case, cited at footnote 
12, at p. 164; Century Cab, Inc. v. Commis- 
sioner Of Insurance, 36 Automobile Cases 1132, 
327 Mass. 652, 658, 100 N. E. (2d) 481. 

*” General Laws (Ter. Ed.), Ch. 175A, inserted 
by Stat. 1947, Ch. 641, Sec. 1; see the Century 
Cab case, cited at footnote 19 

"1S. 280, at pages cited at footnote 18. 


673 





must be designed to enable the companies 
to meet their losses and reasonable expenses 
and to make a modest profit and that the 
rates must be fairly distributed 
risks.” He at established 
tions of vehicles 


among 


once classifica- 


First, by size, character of use and weight, 
and second, by place of principal garaging 


Based on the then generally prevalent insur 
ance practices,” classifications 
promptly tested by litigation and were sus 
tained by the courts.“ The original system 
of classification has been considerably re- 
fined over the years, and, with the aid of 
the accurate bureau statistics, the territorial 
groupings have been greatly increased in 
number 
community as fairly as possible. 


these were 


to reflect the hazards of each local 


Losses 


Early estimates of losses were naturally 
inaccurate.” Existing statistics were meagre, 
and probably many of the car owners in- 
sured prior to 1927 represented the most 
conservative and least accident prone groups 
The early rates turned out to be low and 
a painful upward adjustment 
ensued 


process of 


grew in volume and relia 
bility, the practice grew up of setting rates 
for each territory on the basis of the average 
losses in that territory during the two or 


As statistics 


three most recent preceding years for which 
complete This 
system worked fairly well in the relatively 
decade immediately prior to World 
War II, when losses did not move in any 


statistics were available. 


stable 


direction with great rapidity.” 


Since 1941, however, in Massachusetts (as 
and 
rapidly 


elsewhere) loss exposure conditions 


and the traditional 
methods of predicting future loss levels have 


proved wholly inadequate. 


have changed 
In the postwar 
inflationary period, results have been dis 
astrous to the companies. Because of the 
atmosphere *‘n which com 
made, 
been a special inertia (not, as I understand 


it, encountered outside Massachusetts in the 


controversial 


pulsory rates have been there has 


same degree) about making necessary de 


2S. 280, pp. 210 and following, p. 45 

** Source cited at footnote 22 

* Brest v, Commissioner, cited at footnote 13 

*% S. 280, p. 231, p. 67. 

7 See statement of facts in briefs, record and 
decision in the Massachusetts Bonding case, 
cited at footnote 12, and briefs, exhibits and 
record in 1953 compulsory hearing before the 
then commissioner of insurance 
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methods. Such 
departures, obviously, are often needed to 
meet the novel problems presented by the 
volatile changes in automobile 
losses from year to year. 


partures from traditional 


insurance 


During the war, of downward 
adjustment of rates on a judgment basis was 
made prospectively (on the basis of a short 
test period) to reflect the lower losses to be 
expected under gas rationing.” 
these inevitably arbitrary methods resulted 
in sharply lower rates, there was no public 
resistance to them and they worked with 
substantial justice to all concerned. In the 
postwar period, however, there has been 
great official reluctance similarly to depart 


course, 


Because 


from traditional methods by increasing rates 
enough to cope with the rapid and appalling 
increases in due to inflation 
tions, increased driving, and upward move 
frequency and 


losses condi 
accident 
claim The consequence has 
that in the last average 
ratios from compulsory insurance have ex 
ceeded 80 per cent as opposed to an ex- 
pected or permissible loss ratio of 63% per 
cent.” For the four years 1949, 1950, 1951 
and 1952, it is estimated that losses exceeded 
by at least $25 million the amount allowed 
in the rates to meet 
quence was due to the obvious fact that in 


ments of average 


costs been 


three years, loss 


losses. This conse- 
a period of rapidly rising losses, it is impos 
sible to predict what future losses will be 
solely on the basis of the average loss ex 
perience of three prior years when losses 
were much lower. 


The disparity and the 
amount provided for them in the rates led 
to litigation ” 
stantially all the 
pulsory insurance. In 


between losses 


over the 1952 rates by sub 
companies 
this 


writing com 
litigation, of 
the admin 


commissioner 


shall say later, 
ol the 
upheld, despite company evidence referred 


The court 


which | more 


istrative action was 
to by the court as “impressive.” 
simply did not find that the action “of the 
Comnissioner was without reasonable sup- 


port in the evidence.” 


1953 had 
become so bad that the commissioner found 


In fixing rates, the situation 


it necessary to make some departure from 
his traditional basis of setting rates, that 


27 See the Massachusetts Bonding case, cited 
at footnote 12, at p. 838 

* For the basis of data on recent years, see 
exhibits in 1953 rate hearings before the com- 
missioner 

* See the Massachusetts Bonding case, 
at footnote 12. 
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is, on the basis of a past three-year average. 
Even this move will probably prove to have 
the last 


were 


been inadequate. Certainly in 1952, 
completed year, 


still in the 80 per cent area.® 


loss ratios 


average 


Expense Allowances 


Only 
into the 


two unusual features have entered 
determination of 
the compulsory 


the allowance in 
reasonable ex 
As in other insur- 


rates for 
penses of doing business. 

ance rates, such an allowance is clearly 
necessary (in addition to the provision of 
pure meet 
This expense allowance covers the general 
claim 


expense 


premium to accident losses).” 


areas of acquisition 


(including 


cost, expense 
allocated claim which 
in Massachusetts compulsory insurance is 
not treated as a part of losses), taxes and 


general overhead 

First—Since the coverage is compulsory, 
it was early determined that the allowance 
for acquisition™ would be reduced ma- 
terially, with the consequence that the total 
allowance for expenses is about 10 per cent 
of total 
and by the same amount below what 
Massachusetts before 1927." 
The 
tested 
stock company expenses incurred in writing 


premium less than in other states 
Was 


usual in 


Second fairness of the expense al 


lowance is annually by analysis of 
Massachusetts compulsory insurance alone 
The expenses of writing compulsory insur 
ance are determined from each company’s 
regular books of account, kept in accordance 
with prescribed accounting principles An 
total Massachu 


setts compulsory insurance is made by each 


allocation of expenses to 


company in accordance with an 
statistical plan prescribed by the commis 
[ and a made 


expense 


sioner of 
to him 


insurance, report is 

The test of the fairness of the compulsory 
expense allowance is thus made on the basis 
rather 
than on country-wide expenses developed 
in the casualty exhibit. 
The Department is constantly 
aware of the keen public interest in com 


of Massachusetts expenses alone, 


annual expense 
Insurance 
pulsory rates, and apparently the depart- 
desires to check all 
rates by tests which it deems most relevant 


ment elements of the 


to Massachusetts compulsory insurance 


Because of the lower allowance for ac 


quisition expenses, the compulsory insu 


” Based on bureau data on 
results. 
“S. 280, pp. 55 and following, p. 227 
2S. 280, pp. 55-62 


1952 compulsory 


ance expected loss ratio is a higher per- 
centage of total premium than in the case 
of automobile bodily injury liability insur- 
Country-wide, 


allowance for losses (includ- 


ance in most other states. 
the customary 
llocated claim expense) is 50 per cent 
per cent of total premium, with 45 
per cent to 50 per cent of premium designed 
In Massachu- 
insurance, the expected 
loss ratio is 63.5 per cent with only 36.5 
per cent allowed to cover expenses (includ- 
claim and under- 


writing proht and contingencies. 


ing 


to 5 


a 
5 


to meet company expenses. 


setts compulsory 


ing allocated expense) 


Allowance for Underwriting Profit 
and Contingencies 


All insurance should include an 
allowance for underwriting profit and con- 
Throughout the country, the 
general now is to ask 
of premium for this allowance, in the case 
of automobile bodily injury liability 
ance.“ Such an allowance, of course, does 
not by profit. It 
merely gives a company an opportunity to 


rates 


tingencies. 
practice 5 per cent 
insur- 


any means guarantee a 
earn that much as underwriting profit—tf 
exceed the 
In the 
even if 


expenses do not 
and 
years in 


its losses and 


loss ratio 


expected 
last four 


expense 
Massachusetts, 
such an allowance had made in the 
compulsory rates, it plainly would not have 
been sufficient to bring the 80-85 per cent 
actual loss ratios down to the expected loss 
ratio of 63.5 per cent 


been 


Although in the early days of compulsory 
insurance 214 per cent of premium™ seems 
to have been allowed for underwriting profit 
and contingencies, in recent years there has 
Insurance 
rate, if 


been no clear indication by the 
Department of the 


any, which it sets apart as an allowance for 


portion of its 


this purpose 


Effects of Public Pressure 
for Low Rates 


The public interest in rates and the pres 
sure to keep them low, as has been indi- 
well 
what they have been. Na- 
turally, the fact that compulsory insurance 
has been unprofitable has led to unusually 
risks. For many years, 
companies maintained 


cated, has depressed postwar rates 


below should 


close scrutiny of 


the insurance have 


See 1953 rate hearing exhibits 
* See bureau brief on 1953 rates 
% S. 280, p. 62 
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an assigned risk provide for the 


orderly handling of risks which one or more 
The 
on rates has led to a rapid increase in the 
number of risks handled by the plan.” By 
1952 this business had 
per cent of total compulsory 
The 


the companies on the 


plan to 


companies deem undesirable pressure 


become over 3! 
passenge! 
premium underwriting judgment of 
risks is at 
fact that the 
1952 compulsory loss ratio of assigned risks 
three expected 


ratio of 63.5 per cent, just about twice the 


assigned 
least partly vindicated by the 


was nearly times the loss 


loss ratio 


average private 
(174 per cent for the 


passenger Cat 


assigned risks against 


82.5 per cent for all private passenger risks) 


The 


is accentuated by the fact 


pressure on the assigned risk plan 


that the Massa 


chusetts Insurance Department has steadily 


refused to adopt the classification of risks 


elsewhere in the 


under 25 


by age of driver, in force 


nation Cars with drivers years 


ot age have been shown, by indisputable 


Massachusetts statistics, to have an average 
twice as bad as cars with no 


Naturally, 


tendency to 


record about 


youthful drivers.’ there is an 


msurance company remit: un 


promising youthful car owners to the as 


signed risk plan 


There 
for a merit plan to penalize the owners with 
bad or 
responding benefit to the good ones 
will 


has been growing public demand 


poor records and to give some cor 


\ plan 


which eventually charge drivers with 


bad records higher rates than good drivers 
adopted on the 
Herter 


stantial hope of improving highway 


was recommendation of 


Governor The plan offers sub 
Satety 
obviously too early to 
fully 


scope ot 


measures It is 


appraise this legislation and in any 


event it is beyond the 
The 


new 


this paper 


general desire for merit rating and the 


legislation, however, are further indi 


cations of search for measures which will 


tend to reduce rates 


“ Data on the assigned risk plan made avail- 
able informally by the bureau 

'See bureau recommendations on 195% rates 
For 1952, private passenger cars with drivers 
under 25 had a loss ratio of 128.5 per cent as 
against 66.8 per cent for cars with no such 
drivers. Figures for other years are comparable 

"See Massachusetts Statutes 1953, Ch. 570. 
The plan does not go into effect immediately, 
but provides a comprehensive scheme for keep- 
ing records of the driving experience of indi- 
vidual operators and car owners on a demerit 
point basis, which, beginning with the 1956 
rates, will be taken into account in fixing a 
graduated schedule of penalty premium sur- 
charges on a flat dollar basis (not on a percent- 
age basis) against owners with accumulations 
of demerits during a_ three-year experience 
period. The statutory emphasis seems to be on 
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For the more substantial risks, an €X 


perience rating plan has been in effect for 
had 


low, the introduction ot 


several years. Because taxicab rates 


long been unduly 


experience rating resulted in higher pre 


miums tor many taxi owners. Certain 


owners attempted to upset the scheme by 
litigation,” but the courts upheld the plan 


as a reasonable method of classifying risks 


Compulsory Insurance in the Courts 


| have already mentioned three court cases 
(a) the 


“ 
classifications,” 


early decision upholding territorial 
(b) the case upholding ex 

and (c) the 
These three cases, together with 


perience rating * 1952 general 
rate case 
an earlier rate decision in 1937," are care 
fully considered and well reasoned, and are 
among the most comprehensive and useful 
discussions of insurance ratemaking methods 
available in any court, In general, usual 
principles of judicial review of administra 
tive action have been applied. Certainly at 
least the 


reviews ol 


following rules governing court 


compulsory rates have been 


established 


The 


law “ apparent on the 


court will review questions of 


record and will re 


verse the commissioner where his action 1s 


legally unsound—for example, conducting 
private investigations and acting upon them 


instead of upon the evidence 


(2) Where 


example, confiscation or 


a constitutional question—tor 
some problem of 
court will itself 


conducted,” all 


due process—is raised, the 


conduct,” or cause to be 
hearings, both on tacts and law, necessary 
constitutional 


to satisfy requirements 


(3) The court, under the compulsory act, 


may review the commissioner’s action on 
the facts * 
with statutery requirements and whether the 


lact 


to determine whether it complies 


rates in meet the statutory standards 
providing an incentive to good driving and to 
highway safety 

* See the Century 
note 19 

” Brest case, cited at footnote 13 

*'Century Cab case, cited at footnote 19. 

* Massachusetts Bonding case, cited at foot- 
note 12 

" American 
note 12 

** American Employers’ case, cited at footnote 
12 

" See Opinion of the Justices, 251 
610, 611, 147 N. E. 681 see 
Bonding case, cited at 

“Cf. Opinion of the 
106 N. E. (2d) 259 

* Massachusetts Bonding case, cited at foot- 
note 12 


Cab, case, cited at foot 


Employers’ case, cited at foot- 


Mass. 569, 
Massachusetts 
footnote 12, at p. 836. 
Justices, 328 Mass, 679, 
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shall be 
non-discriminatory.” In 
held not 
the statute, in order to get relief, to allege 
that the 
stitutional sense 


that they 


able 


just, reason 
the 


under 


“adequate, 


and 1952 


rate case, it Was necessary 


rates are confiscatory in the con 
This eliminated the neces 
the 
Aetna Insurance Company v 


440. In this 


stantially one of 


decided in 
Hyde, 275 U. S. 


1952 case is 


sity of considering 


issues 
respect, the sub 
first 
major importance to all 
with This principle 
perhaps been foreshadowed by a dictum in 
the Eagle Fire Insurance 
Company case“ in the Court of Appeals for 
the District of Columbia, but the 1952 com 
upheld court re 


impression and of 


lawyers dealing 


insurance rates had 


recent American 


pulsory rate case directly 
view of the question of administrative com 
standards 

1952 


prince iple or 


pliance with statutory 


(4) Although 
tablished 
review, it gave the companies no afthrmative 

dollars and The court, in 

lecision, said that it was apply 
familiar principle that will 
their own judgment for that 
matters 
order 


decision es 


judicial 


the rate 


this useful 
relief in cents." 
reaching its « 
ing the courts 
not substitute 
of administrative officials as to 


within the latter’s province, if the 
under review has reasonable support in the 
the 
under the 
the problem of the 


insured or an 


evidence produced at administrative 
hearing Accordingly, 


and the present statute, 


cle cision 


lawyer for either an insurer, 


A KIND WORD FOR LOBBYISTS 


“While 


in the 


connotation 
‘lob 


role 


there is a negative 


terms ‘pressure groups’ and 


byists’, they can play an important 


in bringing to the legislature much valu 


able information that can help in developing 


the full factual picture of the various 


activities and problems ot the State, its 


local subdivisions and various segments 


ot our society 


Fire Insurance 
Cases 625, 169 


American Eagle 
Fire and Casualty 


* Jordan v 
Company, 6 
F. (2d) 281 

* The result was that the court did not 
the commissioner's 1952 passenger car rates 
based on an average expected per car of 
about $21.70, whereas the companies had con- 
tended (with too much optimism, as it turned 
out) that average 1952 passenger car losses 
would be at least $24 per car. The first re- 
porting of 1952 passenger car losses shows that 
they did in fact exceed $27 per car. 

*°T am indebted to Mr. Lawrence Scammon, 
actuary of the Massachusetts bureau, who has 
supplied me with certain material. He and 
Mr. Roy E. Hatfield, the manager of the bureau, 


upset 


loss 


in seeking a court reversal of rate orders, 


is to show that no such reasonable support 
exists. It the 1952 
rate decision plainly reveals, and raises tor 


is a heavy burden, as 
serious consideration the question whether 
the should not be 
broadened substantially, in order to ensure 
that the 
with 


scope of judicial review 


administrative decision is 
the 
the evidence and does not proceed to deprive 
the the public of a fair rate 
on the basis of fairly entitled 


at least 


consistent fair preponderance ot 
companies 01 
evidence not 


to credence 


Conclusion 


I have tried to describe what seem to 
me the highlights of the problems of setting 
compulsory insurance rates in Massachusetts. 
My this without 
bias for or against compulsory insurance as 


only 


intention has been to do 


a form of coverage. I have intended 
to report what happens and has happened 
Massachusetts, compulsory imsut 
ceased to be 
periment [ hope that I 
(1) that, like 


compulsory insurance has presented serious 


here. In 


ance has long merely an ex- 


have at least 


disclosed most experiments, 
problems and (2) that a comprehensive re¢ 
ord of the attempts to solve those problems 
benefit of considering 


exists for the those 


elsew he re 


[The End] 


making a similar experiment 


full hear 
who are 
om 
cials factual material on legislative pro 


that 


those 


‘It is highly important 


ings be given to all of 


interested in placing before publi 
posals so that our decisions may be made 
light of the fullest 
formation available based on full and free 
the 


inaugural message ot 


in the amount of in 


expression from people whom we 


From the 
Langli 


serve 


Governor of Washington 


have long worked on the problems of com- 
pulsory insurance and to their careful and 
objective work over the years, all persons in- 
terested in Massachusetts compulsory insurance 
are under a heavy obligation of gratitude. 

Various members of the bar have been kind 
enough to read the paper in draft form and have 
called my attention to certain matters which 
required clarification The views expressed, 
however, are wholly my own It is fair to 
point out that in recent years I have repre- 
sented the bureau in rate matters and undoubt- 
edly my views have been influenced by the 
problems I have confronted in the course of 
that representation 

. 
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The Motor Vehicle Liability Policy 


Under Financial Responsibility 


Mr. Earle is counsel of the National 
Bureau of Casualty Underwriters. This 
is the full text of his address before 
the Committee on Automobile Insurance 
Law, Section of Insurance Law, Ameri 
can Bar Association, delivered on Au 
gust 25, at the ABA meeting in Boston 


A® A GENERAL RULE, under the or 
f dinary, voluntary type of automobile 
liability policy, the insurer may assert, against 
the injured person, the same defenses which 
would have been available against the in- 
sured. The injured person “stands in the 
shoes”. of the insured, his rights under the 
policy are derived from the insured, and he 
therefore is subject to the same disabilities 
with respect to the insurance carried as is 
the insured.’ However, by statute, an in- 
jured person may have rights against the 
insurer apart from the rights of the insured 
In such a case, the rights of the injured 
independent and 


person are regarded as 


primary.’ 


Prominent examples of such statutes are 
the financial responsibility laws which have 
been enacted in the various states." These 
laws vary in many respects but are uniform 
in their basic objective to protect innocent 
victims of highway accidents from reckless 
and financially irresponsible motorists 
usually apply upon the 


They 
conviction of the 


'For example, Hill v. Standard Mutual 
Casualty Company, 6 CCH Automobile Cases 86, 
110 F, (2d) 1001 (CCA-T7, 1940); Hoosier Casualty 
Company of Indianapolis, Indiana v. Fox, 37 
CCH Automobile Cases 1010, 102 F. Supp. 214 
(lowa, 1952); Appleman, /nsurance Law and 
Practice, Vol. 8, Sec. 4813; Note, 85 A. L. R. 58. 
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motor 
vehicle laws, or upon his failure to satisfy, 
within a certain period, judgments which 
result from automobile accidents, or upon 
his being involved in an automobile acci- 
dent irrespective of negligence or the viola- 
tion of any motor vehicle law and regardless 
of whether any suit for damages has been 
brought by any other party. Upon convic- 
tion or failure to satisfy a judgment, and in 


motorist for certain violations of 


some cases upon involvement in an accident, 
the motorist usually is required, among other 
things, to provide proof of financial respon- 
sibility for future accidents. Failure to file 
proof, in such cases, results in suspension 
and revocation of his license and registra 
tions until One 
common method of providing such proof 


such proof is provided. 


is by having an authorized insurance com- 
pany file with the state officer administering 
the law a written certificate certifying that 
there is in effect a motor vehicle liability 
policy for the benefit of the person required 
to furnish proof of financial responsibility. 


The financial responsibility laws usually 
set forth what is meant by a motor vehicle 
liability policy and state its requirements. 
Among other things, they state that the lia 
bility of any insurance company thereunder 
shall loss or 
It is 
this “absolute” feature that it is the purpose 
of this 


whom, 


whenever 
damage covered by the policy occurs, 


become absolute 


paper to explore—absolute as to 
what and in 


what respects? For purposes of illustration, 


under circumstances 


* For example, Hoosier Casualty Company of 
Indianapolis, Indiana v. Fox, cited at footnote 1. 

‘Financial responsibility laws have been en- 
acted in all states except Massachusetts, which 
has a compulsory insurance law and is outside 
the scope of this paper. The District of Co- 
lumbia and Hawaii also have enacted financial 
responsibility legislation. 
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Laws 


By EDWARD F. EARLE 


the financial responsibility law as enacted 


in New York ‘* will be used as representative 


We may begin by ascertaining when the 
policy is not absolute. 


The general rule is that the policy is not 
absolute when it issued and 
certified as proof of financial responsibility 
pursuant to the requirements of such a law. 
If the insured has not done anything or has 
not failed to do anything which would bring 
him within the sanctions of the financial 
responsibility law, the mere fact that he has 
an automobile liability policy outstanding 
will not cause it to be applied free of policy 
defenses to a particular accident.’ The dis- 
automobile lia- 
vehicle liability 
financial re- 
One court * 
vehicle lia 


has not been 


tinction between ordinary 
bility 
policies required as proof of 


policies and motor 


sponsibility is clearly drawn 
that “the 
bility policy’ are used in the 


states words ‘motor 


Act as a term 
of art, having reference only to policies cer 


‘ New 
94-94nn 

5 Hill v. Standard Mutual Casualty Company, 
cited at footnote 1; State Compensation Insur- 
ance Fund v. Bankers Indemnity Insurance 
Company, 4 CCH Automobile Cases 669, 106 F 
(2d) 368 (CCA-9, 1939): Hoosier Casualty Com 
pany of Indianapolis, Indiane v. Fox, cited at 
footnote 1; State Automobile Mutual Insurance 
Company v. Sinclair, 96 F. Supp. 267 (Ky 
1950): Travelers Insurance Company v. Boyd, 33 
CCH Automobile Cases 448, 228 S. W. (2d) 421 
(1949): McLaughlin v. Central Surety & Insur- 
ance Corporation, 111 N. J. L. 440, 166 Atl. 621 
(1933); Rasinski v. Metropolitan Casualty Insur- 
ance Company, 117 N. J. L. 490, 189 Atl. 373 
(1937); Cohen v. Metropolitan Casualty Insur- 
ance Company of New York, 233 App. Div. 340, 
252 N. Y. Supp. 841 (1931); Letson v. Sun In- 
demnity Company, 147 Misc. 690, 264 N. Y. 
Supp. 519 (1933); State Farm Mutual Automo- 
bile Insurance Company v. Arghyris, 32 CCH 
Automobile Cases 586, 55 S. E. (2d) 16 (1949) 
In New Hampshire all policies appear to be 


Motor Vehicle Liability Policy 


York Vehicle and Traffic Law, Secs 


tified as proot under the proof section ot 
the Act.” Another,’ in holding that a motor 
vehicle liability policy, as defined in the act, 
must refer only to “required policies,” states 
that “the purpose to be furthered by the Act, 
and its limitations, are clearly apparent. It 
is intended to protect the public from suf- 
fering loss through the carelessness of auto- 
their 
differentiates 


mobile owners who have manifested 


financial irresponsibility. It 
between car owners who have shown them- 
selves to be irresponsible, and those who 
have not. It declares that when those who 
carry liability policies through legal compul- 
sion cause damage in automobile operation, 
their insurance carriers are absolutely lia- 
ble for the resulting loss; but it lays down 
no such rule in the case of the automobile 
owner voluntarily carrying such a policy, 
whose responsibility has never been ques- 
* further draw the 
distinction by defining a motor vehicle lia- 
“certified 


tioned.” Some statutes 
bility policy as meaning a policy 
as provided as proof of financial re- 


sponsibility.” 


A motor vehicle liability policy under 
the financial responsibility laws also is not 
absolute as to any coverage which is not 
required for such policies by these laws 
Some statutes—for example, in New York— 
specifically provide for this by stating that 
a motor vehicle liability policy may grant 
any lawful coverage in excess of or in ad- 
dition to the coverage specified in the law and 
that 
not be subject to the provisions of the law 


such excess or additional coverage shall 
oJ 


The following examples illustrate coverage 
that is not required and as to which, there- 
fore, the company retains all policy defenses 


made absolute by statute, 
dents which occur in New Hampshire, whether 
or not issued and certified as proof of financial 
responsibility The statute provides that: ‘‘No 
motor venicle liability policy other than that 
defined in section 1 shall be issued or de- 
livered in this state, either before or after re- 
quirement of security and proof, by any 
authorized insurance company, except that such 
an authorized insurance company may issue 
and deliver what is known as a Standard Auto- 
mobile Liability Policy by having attached 
thereto an endorsement meeting the require- 
ments of this chapter (New Hampshire 
tevised Laws, Ch. 122, Sec. 18 (1942).) 

* Hoosier Casualty Company of Indianapolis, 
Indiana v. Fox, cited at footnote 1 


*Cohen v. Metropolitan 
Company of Neu 


with respect to acci- 


Casualty Insurance 
York, cited at footnote 5 

* For example, New York Vehicle and Traffic 
Law, Sec, 94-q(a) 

*New York Vehicle 
94-q(f) 


and Traffic Law, Sec 
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that 


a policy 


(1) Most laws provide in substance 
to the 
issued to an 


in addition named insured, 


owner must cover any other 


person using, or responsible for the use of, 
with the express otf 
implied, of the named insured.” A 
provision, covering additional 
found in the Standard 
Automobile Policies 


widely in use by 


the vehick consent, 
similar 
persons as 
Provi 


which is the 


insured, is 
sions lor 

form most 
If the 


consent, 


companies 


other person does not have such 


that is a sufficient defense which 


the insurance company may assert in deny 
‘There 


where the 


ing him coverage under the poli o™ 
has been no uniformity however 
other person obtains the car with the con 
sent of the named insured but is using it 
for a purpose not contemplated by the named 
insured at the time of the accident 


jurisdictions,’ 


In some 
‘such a deviation will preclude 
coverage under the policy, whereas in others,” 
the initial consent suffices. 


(2) Many 


laws provide, either on a mandatory or per 


of the financial responsibility 


missive basis, for certain policy exclusions 
The most common exclusions are those re 
ferring to injury or death of an employee 
of the insured, for which benefits are pay 
able under any workmen’s compensation law 
and those referring to damage to property 
of the insured or of his 
The 
absolute, as a result, when any of these ex 
clusions apply and they 


as a good defense against either the insured 


of others in charge 


agents or employees. policy is not 


may be asserted 


or the injured party. Thus a permissive ex 


clusion referring to “injury to an employee 


while engaged in the insured’s business’ 
and an exclusion applying to one employee, 
causing injury or death to another employee 
while in the course of their employment, in 
arising out of the use of the 


vehicle in the 


an accident 


named insured’s business,” 
have been upheld. The courts reasoned that 
such exclusions do not deprive the general 


public of the protection afforded by the 


®* For example, New York Vehicle and Traffic 


Law, Sec. 94-q/b)(2) 

' Insurance Policy Annotations, 
Insurance Law, ABA (1941). 

% Adkins v. Inland Mutual 
pany, 124 W. Va. 388, 20 S. E 

“Gulla v. Reynolds, 31 
Cases 488, 85 N. FE. (2d) 116 (1949) 

“ Behaney v. Travelers Insurance Company, 
11 CCH Automobile Cases 1020, 121 F. (2d) 
838 (CCA-3, 1241); Landis v. New Amsterdam 
Casualty Company, 28 CCH Automobile Cases 
1054, 107 N. E. (2d) 187 (1952) 

Shelby Mutual Plate Glass & Casualty 
Company v. Lynch, 1 CCH Automobile Cases 
55. 2 Atl. (2d) 307 (1938): United States Fi- 
delity & Guaranty Company v. Snierson, 91 
N. H, 363, 19 Atl. (2d) 412 (1941) 
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Section of 


Com 
(1942) 
Automobile 


Insurance 
(2d) 471 
CCH 


financial responsibility law and that the legis 


lature in enacting such a law did not adopt 


any policy requiring an employer to insure 


Another 


applying a similar exclusion, has held that 


his employees court, however, in 
a company will be bound by its own policy 
it sees fit to use its own lan 

than the 
permitted by the statute 


exclusion if 
language 
\ permissive ex 


guage rather broader 


clusion concerning use of the vehicle for 


transporting persons, material or merchan 
dise for a consideration also has been up 
held.” In another case, the statute permitted 
the giving of notice of suit by the injured 
party if the insured failed to do so. Failure 
to give such notice was upheld as a suffi 


cient defense by a company whose policy 


required such notice.’ 

(3) A motor vehicle liability policy under 
the financial responsibility laws also is not 
absolute as to the limits of liability in excess 
These laws 
require certain minimum limits, usually $5,000 


of those required by the law. 


for injury or death of one person and, sub 
ject to this limit, a limit of $10,000 for in 
jury o1 death of two or more persons in any 
limit of $1,000 
because of injury to or destruction of prop 
erty of accident. If the 
policy provides for limits in excess of these, 


one accident, as well as a 


others in any one 
any policy defenses available to the insurer 


will that part of the 
limits in excess of those required.” Some 


be applicable as to 


statutes specifically so provide as, for ex 
New York, stated 
if the policy shall provide for limits 
limits 
nmsurance 


ample, in where it is 


this 
may plead 
against such judgment creditor, with respect 


in excess of the designated in 


section, the carrier 
to the amount of such excess limits of lia 
bility, any defenses which it may be entitled 


” 27 


to plead against the insured 


(4) Finally, the 


so only as to claims by an 


policy, when absolute, is 
third 
and not as to claims by the insured. 


innocent 
party 
Most policies contain a provision conform 


* American Employers Insurance Company 1% 
Worden, 16 CCH Automobile Cases 468, 29 Atl 
(2d) 417 (1942) 

Montgomery 1 
Company, 27 CCH 
Atl. (2d) 539 (1947) 

' American Fidelity Company v 
2 CCH 
(1939) 

” Gergely v. Pioneer Mutual Casualty Com- 
pany, 26 CCH Automobile Cases 1148, 74 N. E 
(2d) 432 (Ohio, 1947) 

** See cases cited at footnote 14 

"New York Vehicle and 
94-q(i) (1) 


Mutual Casualty 
Cases 941, 53 


Keystone 
Automobile 


Provencher, 
Automobile Cases 147, 3 Atl. (2d) 824 


Traffic Law, Sec 
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ing the policy to the financial responsibility 


law of any state or province which shall 
be applicable, to the extent ot the coverage 
and limits of liability required by such law. 
They then provide that ‘The insured agrees 
to reimburse the company tor any 


would not 


payment 


made by the company which it 
have been obligated to make under the terms 
ot this policy except tor the agreement con 
tained in this paragraph.” Such a provi- 
sion is considered valid “ and is specifically 
provided for in some financial responsibility 


statutes.” 


Having considered when the policy is not 
consider the 


which it has been considered 


absolute, we now may circum 
stances under 
absolute by the courts when called upon to 
financial re 


order of the 


feature of the 
‘The 


policy will be followed, namely, 


interpret this 


sponsibility laws usual 


declarations, 


insuring agreements, exclusions and condi 


tions 


Declarations 


In addition to providing that the liability 


of any company under a motor vehicle la 


bility poli vy shall become absolute whenever 


loss or damave covered bv the policy oC 
financial responsibility laws have 
ettect 


insured or on 


curs, some 


provisions to the that no statement 


made by the his behalt, and 
no violation of the terms of the policy, shall 
operate to defeat or avoid the policy so as to 
bar recovery within the limits required. The 
New Hampshire 
that the 
such statement or term is prohibited per s¢ 
need not be 
insured violated it 


Supreme Court has said 


meaning of this provision is that 


and consideration given to 


whether or not the 


Thus it has been held that with respect to 


declarations by the insured, a breach of 
warranty as to his business or occupation,” 
or as to his sole 


bile, 


by injured persons 


ownership of the automo 


will not avail the insurer in a claim 


The beneficiaries of the 


statute are these injured persons, as mem- 


bers of the public, and a policy which is 


void ab mitio because ot a warranty or con 


dition precedent affords no protection to the 


Standard Provisions for Automobile 
Policies, Condition 4, Insurance Policy Annota- 
tions. Section of Insurance Law, ABA (1941) 
Hartford Accident & Indemnity Company 1 

Wolbarst, 28 CCH Automobile 1013, 57 
Atl. (2d) 151 (1948) 

* For example, see footnote 21 

5 Phoenix Indemnity Company v 
24 CCH Automobile Cases 786, 47 Atl 
(1946) 

2% Ambrose v. Indemnity Insurance Company 
of North America, 120 N. J. L. 248, 199 Atl. 47 
(1938) 


22 See 


Cases 


Conwell, 
(2d) 827 


Motor Vehicle Liability Policy 


public Similarly, a misrepresentation by 


the insured that he had not had any previous 


accidents and had not had any previous 


insurance cancelled will not be a sufficient 


defense to an imsurer under an absolute 


policy 


Insuring Agreements 


\s to insuring agreements, the newly ac 


quired automobile and the territory pro 


visions have been passed upon by the courts 


with respect to their applicability undet 


financial responsibility laws which make the 
automobile lia 


policy absolute In 


bility 


most 
policies, coverage is provided auto 


matically for newly acquired automobiles, 


including those that replace the automobile 


described in the policy, if the named insured 
30 days follow 
him. In 
Farm Bureau Automobile Insurance Company 

Vartin,” the Supreme Court of New Hamp 
held that part of the 
insured to give the required notice, either 
before the 


notifies the company within 


ing the date ot their delivery to 


shire failure on the 


betore the accident of 30-day 
asa defense 
court held 


that the policy was to be construed in terms 


period expired, would not serve 
against injured third parties. ‘The 
ot the financial responsibility law which 
stated that the policy was absolute and that 
no violations of exclusions, conditions, othet 


terms or language contained in the 


policy, 
shall operate to deteat or avoid the policy 
so as to bar recovery within the limits pro 
vided. The court concluded that the rights 
ot the injured party were not simply derived 
trom the 


insured but were to some extent 


independent of the insured’s rights as they 
Whatever 


against the 
violated provision could not be 


were gained trom the 


defenses the 


Statute 
insurer might have 
insured, the 
used to defeat or avoid coverage as far as 
the injured third 
With respect to 


insurer 


parties were 
them, the 


absolute 


concerned 
lability of the 
upon the happen- 
Similarly, in another 
the came court retused to uphold, as 
against injured third parties, 


became 
ing of the accident 


case,” 


a violation of 
a policy provision limiting coverage to local 


Simon, 77 
Century In 
L. 577, 186 Atl. 44 


Century Indemnity Company 1 
F. Supp. 221 (1948); Woloshin 1 
demnity Company, 116 N. J 
(1936) 

*‘ United States Casualty Company v. Timmer 
man, 118 N. J. Eq. 563, 180 Atl. 629 (1935) 

' Atlantic Casualty Insurance Company 1 
Bingham, 10 N. J. 460, 92 Atl. (2d) 1 (1952) 

'37 CCH Automobile Cases 798, 84 Atl. (2d) 
823 (1951) 

‘Continental Insurance Company v. 
11 CCH Automobile Cases 176, 20 Atl 
(1941) 


Charest, 
(2d) 477 
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accidents. In applying the New Hampshire 
financial responsibility law to an accident 
which occurred in Massachusetts, the court 
pointed out that the law, as many other 
similar laws do, required the policy to pro 
vide coverage within the United States and 
Canada. Conceding that the state might not 
have a valid interest to protect more than 
its own general public, the court neverthe 
less felt itself bound by the explicit statu- 
tory order for extraterritorial coverage. The 
court stated that use of the highways is a 
privilege which may be granted upon such 
terms and conditions as the state at its 
pleasure may offer, regardless of their rea 
sonableness, provided equality in the bestowal 
of the privilege is observed. It follows there 
fore, said the court, that the state may de- 
termine the conditions of the insurance 
required to avoid the consequences of not 
having insurance and may forbid insurance 
without such conditions as it may see fit to 
impose. Accordingly the court concluded 
that insurance companies are barred from 
issuing statutory policies which cover only 
liability locally incurred and which therefore 
are inconsistent with the requirements of 
the statute. 


Exclusions 


In like manner the courts have refused to 
acknowledge the effect of policy exclusions 
in absolute policies under the financial re 
sponsibility laws, as against injured third 
parties, even though similar exclusions might 
be a good defense as against the insured 
Thus it has been held that an exclusion of 
liability, unless the automobile is specifi- 
cally described in the policy, is a nullity when 
such an exclusion is in conflict with the 
requirements of a financial responsibility 
law.” Likewise, when an insurance company 
issues a policy’ on a described car and at 
tempts to limit coverage for cars not owned 
by the insured to the period while the in- 
sured is the owner of the described car, an 
injured third party nevertheless may recover 
for an accident involving a car not owned 
by the insured and driven by him after he 
had sold his own car, when the statute re- 
quires coverage for any nonowned automo 
bile.” 

Even an intentional act by the insured, 
resulting in injury to an innocent third 
party, will not serve as a policy defense 
against the latter. In Hartford Accident & 
Indemnity Company v. Wolbarst,™ the insured 

#@ Cited at fc stnote 17 


* Cited at footnote 25. 
* Cited at footnote 23 
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intentionally drove his car into another, 
causing injury to the occupants of the other 
car. The financial responsibility law involved 
required coverage for injuries “accidentally 
sustained.” The court noted the purposes 
of the law as being to compensate persons 
who might be injured through faulty opera- 
tion of motor vehicles and also to guarantee 
the ability of automobile operators to dis- 
charge judgments arising out of accidents 
in which they might be involved. In view 
of these statutory purposes, the court con- 
cluded that they would be best served by 
construing the phrase “accidentally sus- 
tained” as including any unfortunate occur- 
ence causing injury or damage, regardless 
of the mental state of the insured that pre- 
cedes it. It was therefore held that the 
statutory wording should be looked at from 
the standpoint of the one sustaining the 
injury rather than from the standpoint of 
the one causing it. In holding in favor of the 
injured person under the circumstances, the 
court stated that protection given’ by 
the financial responsibility act, in cases of 
injuries intentionally inflicted, is not against 
public policy since the act itself is declara- 
tory of public policy and supersedes any 
rule of public policy applicable to ordinary 
insurance law. 


In another case, even an illegal act by the 
insured has not been sustained as a valid 
defense against an injured third party.” 
There the insured, for whom an operator’s 
policy certificate had been filed under the 
financial responsibility laws, stole another’s 
car and damaged it. The fact that the in 
sured may have committed a crime, in ac- 
quiring the plaintiff’s car, was considered 
immaterial when opposed to the insurer’s 
responsibility under the financial responsi 
bility laws. As to the insurer’s claim that 
the insured was “in charge of” the car at 
the time of the damage and hence an exclu 
sion to this effect, permitted by the act 
applied, the court held that the insured had 
mere possession of the vehicle and that the 
act’s’ exclusion.contemplated a right to ex- 
ercise dominion or control over the property, 
which the insured lacked, before it applied. 


Conditions 


In construing violations of policy condi 


tions as defenses which the insurer may as- 
sert, the courts have shown the same strict 
concern in protecting the interests of the 
injured third party. 

* Sky v. Keystone Mutual Casualty Company, 
16 CCH Automobile Cases 580, 29 Atl. (2d) 230 
(1942) 
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The usual automobile liability policy con- 
tains an “assistance and cooperation of the 
insured” insured 


agrees with the company to cooperate and 


condition” wherein the 


upon request to attend hearings and trials, 


to assist in effecting settlements, securing 


and giving evidence and obtaining the at- 


tendance of witnesses, and in the conduct 


of suits. He also agrees, except at his own 
expense, not to voluntarily make any pay- 


ment, incur any 


assume any obligation o1 
than for immediate medical 
relief imperative at the time 
of accident. Violation of this type of condi- 


tion 


expense other 


and surgical 
under a motor vehicle liability policy, 
subject to a financial responsibility law, has 
been held to be unavailing to the insurer as 
against an injured third party. The require- 
ment of the law that no violation of the 
terms of the policy shall operate to defeat 
or avoid the policy supersedes the policy 
condition as to assistance and cooperation 
the insured 
places him under liability to the insurer but 
upon those he If, in 
breach of his agreement to aid and cooperate 


Breach of such a condition by 


has no effect injures 
with the insurer, the insured indirectly aids 
those 
may be 


or cooperates with claiming liability 
to them, this fact evidence 
liability but 


no efficacy to defeat the 


bearing 
the breach has 
duty to 
insured as 


on the issue of 
insurer’s 
such liability of the 
may be established.” 


answer tor 


Another policy condition, which has been 
interpreted by the ; 
motor 


courts in 
liability 
financial responsibility 


terms oO! a 
under the 
“other 
automo- 


vehicle policy 
laws, is the 
The usual 


provides coverage for 


insurance” condition 
bile liability 
the use by the insured of other automobiles 
than specifically 
tain qualifications. Any 
other automobiles, however, is stated to be 
other valid and 
collectible insurance available to the insured 
In Polonitz v. Wasilindra,” a Pennsylvania 
court had before it the question of whether 


p< hic V 


those insured, under cer 


such insurance for 


excess insurance Over any 


the insurer could assert such an excess pro- 
vision under a certificated policy as against 
an injured party. At 
dent, the insured was driving another 
and was 
person’s insurance policy. In 


the time of the acci 
per- 
son’s car other 


view of the 


covered by the 


“See Standard Provisions for 
Policies, Condition 8, Insurance Policy Annota- 
tions, Section of Insurance Law, ABA (1941) 

" Cited at footnote 31 

‘See Standard Provisions for Automobile 
Policies, Condition 12, Insurance Policy Annota- 
tions, Section of Insurance Law, ABA (1941) 

* 20 CCH Automobile Cases 655, 37 Atl. (2d) 
136 (1944) 


Motor Vehicle Liability Policy 


Automobile 


that the 
pe licy 


fact the insured’s 
insured was 

maintained 
that they were liable only secondarily and 
that the party could not 
thereunder until he had exhausted his rights 
against the other The court held 
that the insurer, in issuing its policy to the 
insured with the 
state, was responsible for the insured again 


coverage under 


was excess when the 


using another car, his insurer 


injured recover 


insurance 


and filing its certificate 


being given the privilege of operating a 
motor vehicle on the highway; that as a 
result the could not surround its 


policy with defenses and limitations for its 


insure! 


own benefit at the expense of innocent third 
parties the general public for whose 


benefit the financial responsibility law 


and 
was 

The court concluded that a judg- 
when rendered 


passed. 
against the insured, 
became absolute against his insurance com 
pany 


ment, 


insurance 
should not prevail. In a 


and the excess provision 
companion 
American Automobile Insurance Company % 
Penn Mutual Indemnity Company,” the in 


sure! 


case, 


against the other 
of the amount it had 


to pay notwithstanding its excess provision 


brought an 
company tor 


action 
recovery 


The defendant’s policy did not apply to any 
additional insured if he had other valid and 
collectible insurance Phe held that 
the plaintiff because its 


court 
could not recover 
was due to the 
fact that the court considered its policy ab 


solute 


payment in the Polonitz case 
there was valid and 
collectible insurance available to the insured 
and hence the liable. 
When, however, both policies contain pro 


This being SO, 


defendant was not 
rata clauses and the financial responsibility 
law permits the absolute policy to prorate 
with other valid and collectible insurance, as 
many of them do, the insurer under the ab- 
solute policy 


need not more than its 


pro rata share, even to the injured party.” 


pay 


In the assignment condition of most poli 
effect that 
upon death of the named insured, the policy, 
unless cancelled, shall named 
insured’s legal representative as the named 
insured, if 


cles, a provision appears to the 


cover the 
written given to the 
company within a certain period after the 
date of such death.” Many financial re- 
sponsibility statutes provide that if death 
of the insured occurs within the policy pe- 


notice 18 


” 66 F. Supp. 159 (Pa., 1946) 

“Celina Mutual Casualty Company of Ohio 
v. Citizens Casualty Company of New York, 33 
CCH Automobile Cases 298, 71 Atl. (2d) 20 
(1950) 

See Standard Provisions for Automobile 
Policies, Condition 16, Insurance Policy Annota- 
tions, Section of Insurance Law, ABA (1941). 
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riod, the policy during the unexpired portion 


of such period shall cover the legal repre- 


insured. Under a certi- 
ficated policy, the statutory provision which 
death 
will prevail over the policy provision, and 


sentatives of the 


does not require any notice of the 


lack of notice as required by the latter will 
not serve as a detense to deny 
representative in an 


injured third party 


coverage to 


a legal action by an 


Most financial responsibility statutes pro 
vide that 


Cance Ie d oO! 


may not be 
until at 


a certificated policy 
terminated 
days after a notice 


least ten 
ot cancellation or 
has been filed with the state officer 
administering the statute.“ A company or 
dinarily may not 


termi 
nation 


effectively cancel an ab 


solute policy, even for nonpayment of 
premium, without following the statutory pro 
This is so even though the 


for filing the 


cedure occasion 


certificate of insurance, thus 
making the polic \ absolute, no longer exists, 
reversal of a conviction 


as, for example, 


Che policy, having been issued in accord 
with the and 
with the intent that it should be subject to 


the provisions thereof, cannot be cancelled 


ance requirements of the law 


in any other manner than as permitted by 


the financial insofar as 


This 


statutory requirement has been held not to 


responsibility law 
injured third parties are concerned.” 


apply, however, where the insured fraudu 
lently concealed information of a prior acci 
dent, the insurer’s policy was innocently 
antedated to encompass this prior accident, 
and the policy under the law was absolute 
It also 
has been held that the expiration date on the 
filed certificate 


policy, there being no question of the com 


only because of the prior ac cident.* 
will suffice to terminate the 


pany attempting to cancel prior to the end 
of the policy period.” 


The final with 
concerned is the “financial responsibility laws’ 


condition which we are 


condition found in most policies,” This con- 

** Merchants Mutual Casualty Company v 
Egan, 91 N. H. 368, 20 Atl. (2d) 480 (1941) 

“ For example, New Yor'’s Vehicle and Traffic 
Law, Sec, 94-s 

” Kenney v. Indemnity Insurance Company of 
North America, 10 N. J. Mise. 346, 159 Atl. 686 
(1931) 

“ Continental Casualty Company v 
119 N. J. Eq. 166, 181 Atl. 170 (1935) 

“ Zurich General Accident @ Liability Insur- 
ance Company, Ltd. v. Taylor, 38 F. Supp, 159 
(DC W. Va., 1941) 

* See footnote 22 

” Hill v, Standard Mutual Casualty Company, 
cited at footnote 1: State Compensation Insur 
ance Fund v. Bankers Indemnity Insurance 
Company, cited at footnote 5; Travelers Insur- 
ance Company v. Boyd, cited at footnote 5 
Farm Bureau Mutual Automobile Insurance 
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Lanzisero, 


“Such insurance as is 
this policy for bodily injury 
damage liability shall 
provisions of the motor 
law of any 
which shall be applicable 


dition usually reads 
afforded by 
liability or property 
comply with the 


vehicle financial responsibility 


State or province 
with respect to any such liability arising out 
of the ownership, maintenance or use of the 
automobile during the policy period, to the 
extent of the coverage and limits of liability 
required by event in 
stated in 


law, but in no 
limits of liability 


The 


reimbursement by the 


such 
excess of the 
this policy condition also calls for 
insured if the com- 
payment 


have been obligated to 


pany is compelled to make any 
which it would not 
make except for This con- 
that 


pt jlicies 


this condition. 
dition is inserted in policies in order 
they 
under 


may be used as certificated 


financial responsibility laws without 


the need of an endorsement. 


The authority is to the effect 
that such a condition will not of itself auto- 
matically render the 
subject to the 


weight of 


policy absolute and 
requirements of the financial 
responsibility law, if the policy has not been 
issued and certified as proot of financial re 


Phis 


applies only to a law 


sponsibility is because the condition 
“which 
only to the 


limits of 


shall be ap 


plicable” and extent of the 


coverage and liability “required” 
It also has been held that the 


provisions ot the 


by such law 
proof financial 


bility law are not automat 


responsi 
and that no one 
must furnish proof until the state officer ad 
ministering the law tells him he must do so 
if he 
law.” 


sanctions of the 
group of New Jersey 
under the law which was in effect 
prior to April 1, 1953, hold that if the insured 
had a prior accident that would have brought 
him within the 


wishes to avoid the 


However, a 


CAdSCS, 


purview of the financial re- 


sponsibility law, a policy issued thereafter 


will be considered absolute even though no 


(Continued on page 689) 


Company v. Georgiana, 14 N. J. Super. 459, 82 
Atl. (2d) 217 (1951): Rasinski v. Metropolitan 
Casuolty Insurance Company, cited at footnote 
5 Pavignano v, Atlantic Casualty Insurance 
Company, 14 N. J. Misc. 280, 184 Atl. 614 (1936); 
American Lumbermen’s Mutual Casualty Com- 
pany v. Trask, 238 App. Div. 668, 266 N. Y 
Sup. 1 (1933); Letson v, Sun Indemnity Com- 
pany, cited at footnote 5; State Farm Mutual 
Automobile Insurance Company 1 Arghyris, 
cited at footnote 5 But see Behaney v. 
Travelers Insurance Company, cited at footnote 
14: Landis v. New Amsterdam Casualty Com- 
pany, cited at footnote 14: Hartford Accident 4 
Indemnity Company v. Wolbarst, cited at foot- 
note 23 

” Hoosier Casualty Company of Indianapolis, 
Indiana v. Fox, cited at footnote 1 
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Depreciation and Partial Losses 


By WILFRED G. HOWLAND 


Mr. H 


COUNSE 


general 
Varine 
V ssa 


chusetts. He prepared this paper for the 


wland ts secretary and 
Springfield Fire 


Insurance Company, Springfield, 


and 


lire Insurance Committee of the Insur 

Law Section of the American Bar 
ciation and presented it on August 
im Boston at the annua 


weeIRYG 


the American Bar Association 


in value of an asset due to 


\\ EBSTER defines depreciation as 
cline 1 


causes aS wear and tear, action of the el 
and inadequac y The 


book) 


taken into con 


ments, obsole scence, 
any, to which actual (not 


should he 


adjusting 


extent, 1 
depre ciation 


sideration in a partial’ fire loss 


has long been a vexatious problem to 


] 


assureds, attorneys, adjusters and = insur 


ance company executives, although such 


infrequently reach the courts in 


losses 


litigation. It is the objective of this pape 


to analyze the Case ol partial loss to 


buildings the question of deduction for 


preciation—or in other words, the 


of deduction for betterment resulting from 


the replacement of old materials with new 


that the courts have 


difficulty in determining the 


It is not 


had some 


to be 


surprising 
rules 


applied to ascertain the amount of 

‘Tit is estimated that 95 per cent of all fire 
losses are partial 

2 The language of the policies used in Missa- 
chusetts, Minnesota, New Hampshire and Texas 
varies slightly from this portion of the 1943 
New York Standard Fire Policy 

Minor variations apply in a few valued policy 
states. For example, in Florida, Missouri and 
North Dakota, the insurer pays that proportion 
of the coverage as the loss bears to the entire 
value. In most valued policy states, partial loss 
recoveries are based on the same rules as fol- 
lowed in the case of nonvalued policies. See 
Note Valuation and Measure of Recovery 
Under Fire Policies,’’ 49 Columbia Law Review 
818, at pp. 827-828 (1949) Also see American 
Insurance Company v. laconi, 7 Fire and Casu- 
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loss businessmen, we are 
that define the 
amount of money to be paid under a given 
find 


para 


As attorneys o1 


familiar with contracts 


set of and we usually 
that 


graphs or 


circumstances, 
definitions are of several 
length The standard 
wastes no words 


such 
pages in 


fire policy, however, 


extent of the actual cash 
at the 


amount 


to the 


value of the property time of loss but 
would 
with 


material of like kind and quality within a 


not exceeding the which it 


cost to repair’ or replace the property 


reasonable time after such loss 


\ majority * of jurisdictions have adopted 


one or another of the following rules to 


ascertain the amount of recovery in the 


event of partial loss 


(1) Replacement cost less depreciation.‘ 


(2) Replacement cost without subtracting 
depreciation 
in value immediately after 
before 


(3) Difference 


the loss from the value immediately 


the loss 


It often is dithcult to decide 


whether a 
total or f 


1 
loss 1s 


partial, yet because 


applicable only to 


valued poliey law 


losses, or for some other reason, it may 


be necessary to make such a decision.” A 


total has been defined as tollows 


loss 


‘By a total loss is meant that the building 
lost its identity 


as a building, 


and specific character 


and become so far disinte 
well-considered 


views under 


(Del.), for a 
discussing the various 


alty Cases 867 
opinion 
vaiued policy laws 
‘'‘Depreciation’’ apparently is limited to 
physical depreciation in states, but ac- 
cording to some well-reasoned decisions takes 
obsolescence into account as well VcAnarney 
v. Newark Fire Insurance Company, 247 N. Y¥ 
176, 159 N. E. 902 (1928): Board of Education 
v. Hartford Fire Insurance Company, 4 Fire 
and Casualty Cases 152, 124 W. Va. 163, 19 
S. E. (2d) 448 (1942) 
>For example, valued 
states expressly apply only to total losses 
(Arkansas, Delaware, Iowa, Kansas, Mississippi, 
Nebraska, Ohio, Texas and Wisconsin) 


some 


policy laws in nine 
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grated that it cannot be properly designated 
as a building although some part of it may 
remain standing.” ° 

meet 


when the loss fails to 


this test it is deemed to be partial 
We are 


analysis of the 


Of course, 


with an 
rules set 


primarily concerned 
second of the 
which denies any deduction for 
depreciation. This rule was most recently 
enunciated by Pennsylvania in Farber v 
Perkiomen Mutual Insurance Company.’ 


out above, 


Early Cases 


Two early Pennsylvania Pennsyl 
vania Company v. Philadelphia Contribution 
ship*® and Standard Sewing Machine Company 
v. Royal Insurance Company ‘ 
as the earliest ancestors of the family tree 
of the so-called “no depreciation” rule It 
that 
only most remotely related to the rule 


cases, 


can be traced 


is submitted these antecedents are 


The first alleged pillar of the rule, the 
Philadelphia Contributionship case, involved 
partial building, which, 
because of an after the 
issuance of the policy, would require thicket 
walls if rebuilt. The court held that the 
insurer had to pay for the new construc 
with the ‘This 
Pennsylvania case 


destruction of a 


ordinance enacted 


tion thicker walls was in 


accord with an earlie: 


and other less satis 


factorily 


cases," now more o1 
taken 


provision on the 


care of by the following 
standard fire 


allowance for any 


face of the 
policy without 


increased cost of repair or construction by 


reason of any ordinance or law regulating 


construction or repair 

In the Philadelphia Contributionship case, 
offered the full 
wall of the 
without 


the defendant imsuret cost 


of replacement of a thickness 
wall 


for depreciation 


seeking any 


The 


of the destroyed 


deduction issue of 


depreciation was not raised 


* O'Keefe v. Insurance 
41S. W. 922, 923 

'7 Fire and Casualty 
8B A‘*l. (2d) 776 

* 201 Pa. 497, 51 Atl. 351 (1902) 

* 201 Pa. 645 (1902) 

” Fire Association of Philadelphia v 
thal, 108 Pa. 474, 1 Atl. 303 (1885) 

" Hewins v. London Assurance Corporation, 
184 Mass. 177, 68 N. E. 62 (1903); ef. Brady 1 
Northwestern Insurance Company, 11 Mich. 425 
(because an ordinance prevented repair of a 
partial loss, the insurer had to pay a total loss). 

2” Fedas v. Insurance Company of the State 
of Pennsylvania, 300 Pa. 555, 151 Atl. 285 (1930) 

% 300 Pa. at p. 563, 151 Atl. at p. 288 my ; 
it may be difficult to arrive at actual cash value, 
less depreciation if, it is to be considered; but 
difficulties cannot prevent the right to compen- 
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Company, 140 Mo. 558, 


Cases 882, 370 Pa. 480 


Rosen- 


The Royal Insurance Company case in- 
volved personal property, sewing machines. 
These were new machines manufactured by 
the appellant and had obviously undergone 
little, if any, physical depreciation. The 
issue was whether the cost (approximately 
$1,700) to go out in the market and put 
(approximately $1,200) 
to repair and restore damaged parts to the 
condition that they were in before the fire 
amount recoverable. The court 


held the lower figure to be the measure of 


chase or the cost 


was the 


recovery. 


In 1930, the Pennsylvania court, relying 
upon these earlier decisions, seemed to de 
clare that no depreciation should be taken 


in partial loss cases.” The opinion is dis 
lack of 
hedges by saying that the “rule varies with 
the type of property,” that 
office building, dwelling or other structure 


tinguished by its clarity and 


is, whether an 


this theory remained 


dormant in Pennsylvania and elsewhere as 


For a few years 
far as reported cases are concerned, although 
it is that the was usually 
read to the jury in fire insurance litigation 
in Pennsylvania.“ In fact, in the next year, 
1931, in Patriotic Order, Sons of America 7 
Hartford Fire Insurance Company, 


said Fedas case 


Penn 
svlvania seemed to return the majority view 
that deducted, the 
court 


depreciation should be 
saying 


“The term actual cash value is not a value 
from which shall be made on 
It is the result ob 
tained after allowing deductions for deprecia 
tion (Italics supplied.) 


The yeast was leavening, 
in 1938, in McIntosh v 
ance Company,” the 


deductions 
account of depreciation. 


however, and 
Hartford Fire Insw 
Montana court 
heavily on the Fedas case and on a Columbia 


relied 


Law Review article™ in denying deductions 
However, the decision of 
purportedly 


for depreciation 


this court was based on a 


s tion If the new material is to be 
cepreciated to reach the actual cash value con- 
templated by the policy, the timber or part 
destroyed must be considered in connection with 
the whole structure and valued accordingly, 
and should reflect the use in place 5 

'* Note, “‘An Insurance Policy Providing for 
Replacement of the Damaged Structures with 
New Material,’’ 96 University of Pennsylvania 
Law Review 841, 847, n. 48 

% 305 Pa. 107, 157 Atl. 259 (1931) 

106 Mont. 434, 78 Pac. (2d) 82 

' Bonbright and Katz, “Valuation of Prop- 
erty to Measure Fire Insurance Losses,"’' 29 
Columbia Law Review 857, 858, n. 3 (1929): 
; in most cases the amount of loss is 
measured by the estimated cost of repairing 
the property, a measurement which does not 
require the determination of its value - 
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Montana statute * which was interpreted to 
prohibit any depreciation deduction. 


Without authority 
proposition, Georgia ” had previously leaned 
upon a seemingly farfetched application of a 
statute * to avoid a deduction for deprecia- 


citing case for the 


tion when 45 squares of old shingles were 
blown allowed the full 
cost of replacement of the shingles without 


from a roof, and 


any deduction for depreciation that the old 


had sustained over the 


1943 


and 


root years. 


cited the /edas 
McIntosh refused to allow any 
deduction for depreciation.“ The Florida 
court in 1949 complained that there was 2 
dearth of authority on the subject of de- 
and partial losses but 
the interesting conclusion that depreciation 
should be deducted in determining “sound 
value” within the meaning of the coinsur 


Tennessee in and 


cases 


preciation reached 


ance clause with the result that the insured 
did not become a coinsurer, but refused to 
depreciation in 


permit a deduction for 


determining the amount of recovery fort 


the loss.” 


Perkiomen Mutual Case 


The rule of 
reaffirmed unqualifiedly in 
Perkiomen Mutual case. 
developed the anomaly that a_ building 
apparently amply insured to value, was 44 
per cent destroyed, yet there was recovery 
to the full policy 
that the plaintiff also had 56 per cent of a 
been 


the Fedas case was finally 
1952 by the 


In this case, there 


limits despite the fact 


building remaining. It has pointed 
out™ that this 


to result in an 


minority rule may operate 


insured recovering more 
for a partial loss than for a total loss, as 
considered in the 


depreciation is always 


latter case. 
Mutual case, the court 


rule that the stand- 
should be 


In the Perkiomen 
reiterated the minority 


ard fire 


a4 


insurance contract con 


1% Montana Revised Code Sec. 8157: ‘''f there 
is no valuation in the policy, the measure of 
indemnity in an insurance against fire is the 
expense, at the time the loss is payable of re- 
placing the thing lost or injured, in the condi- 
tion in which it was at the time of the injury 


1” North River Insurance Company v. Godley, 
189 S. E. 577 (1936). 

2% Georgia Code, Sec. 56-704 ‘The privilege 
of rebuilding or reinstating the property shall 
be reserved in the policy or it shall not exist 


21 Third National Bank v. American Equitable 
Insurance Company, 4 Fire and Casualty Cases 


754, 27 Tenn. App. 249 (1943). 
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strued against the companies because “the 
language of the policy is prepared by the 
insurer, presumably with the purpose in 
mind of protecting itself against future 
claims in regard to which it does not desire 
to accept liability.” Obviously, the court 
wrong in saying that “the language 
of the policy is prepared by the insurer” 


Was 


because in Pennsylvania,” as in a majority 
of the states, the policy terms are com- 
pelled by This fundamental 
misconception, a carry-over from the days 
when drew their own policies or 
chose which of the several prevailing types 


legislation 
insurers 
they would use, may explain, to some ex- 
tent, the lead that Pennsylvania courts have 
taken in refusing to allow deduction 
for depreciation. 

The court 
oe ee 
bring about a different result under circum- 


any 


said in the Perkiomen 
(insurers) 


case: 
defendants wish to 
stances similar to those present here, they 
will have to change the terms of their poli 
cies to achieve that end.” 

The 1918 New York Standard Fire Policy 


read: to the extent of the actual cash 


with deductions 


value (ascertained 


for depreciation) 

The 1943 policy eliminated the 
in parentheses because, as it has been stated, 
perhaps 
partial losses, courts had already used de 
‘actual 
This clear language requiring 


proper 
wor ds 


overoptimistically in the case of 


preciation as a factor in determining ‘ 
cash value.” 
depreciation deductions was present in the 
policy at 
parently was disregarded by the court. 


issue in the Fedas case, yet ap- 


that 
with the 
subject, aided by a misapplication of a rule 


two 
connected 


originating from 


only 


Thus, cases 


were remotely 
of construction of contracts, a minority rule 
has been evolved that depreciation is not 
The rule 
has not spread widely,” but it is so disturb 


to be deducted in partial losses. 


ing to the fundamental principles of prop- 


erty insurance that its existence is viewed 


22 Glens Falls Insurance Company v. Gulf 
Breeze Cottages, Inc., 6 Firé and Casualty Cases 
850, 38 So. (2d) 828 (1949) (decided under a 
valued policy law) 

4 Note cited at footnote 3, at p. 826 

* Vance on Insurance (3rd Ed.), Sec. 136, 
p. 809. For the majority view, Herbert L. 
Farkas Company v. New York Fire Insurance 
Company, 7 Fire and Casualty Cases 338, 5 
N. J. 604, 76 Atl. (2d) 895. 

* 40 Pennsylvania Statutes, Sec 
amended by Public Law 307 and 
1100 

* Note, 39 /llinois Law Review 66, 70 (1944). 

77 See Appendix for a listing of cases holding 
that depreciation should be deducted in partial 
losses 


657, as 
Public Law 
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with misgivings by the fire 


dustry 


msurance in 


New 


rendered an 


York 
opmion 
New 


Andrews 7 


Although the highest court of 
apparently has not 
flatly upon the recently the 
York Supreme held in 
Empire Cooperative Fire Insurance Company ™ 
that the 
(a) the full 
allowance for depreciation or (b) the diffet 
the fire and the 
The lattes 
msurer 


question, 
Court 
had its choice of 


insurer paying 


cost of repairs without any 

1 
Value 
alter 


being al 


ence in value before 


immediately thereafter 
may result in the 


deduction for 


native 


lowed a depreciation and 


obsoles« ence 


For example, a run-down, old tenement 
building may have a value of $40,000, but 
a replacement cost of $100,000. If it 
per cent destroyed by fire, the cost of repairs 
might be $50,000, but the difference-in-value 
test might well support a recovery limited 
to $20,000, coinsurance and other considera 


is 50 


tions aside. 


The standard fire insurance policy is a 
contract of indemnity” and as such, the 
insured should receive only what he has 
lost—not 


and foundation of all insurance 


basis 
+ 


mor¢ “Indemnity is the 


law.’ 


This principle of indemnity is not confined 
to insurance law Compensation is the 
fundamental principle of the law of dam- 
ages.” In the event of negligently caused 
injury of a permanent nature to real prop 
erty, the universal rule for recovery is the 
difference between the value of the real 
property injury and its value 
immediately thereafter.” This sounds very 
much like the third of the approaches to 
partial loss recoveries enumerated hereto 


permitted in 


before the 


and one of the rules 


York. 


fore, 
New 

The difficulty with this 
“difference in value” test is in settling upon 
workable definition of 
market 
is inextricably bound up with an uninsured 
factor the building? Is 
to be determined by the earning power of 
Or is it synonymous with the 


chiet so-called 


a consistent and 
“value.” Is it to be value, which 


—the site of value 
the building ? 
first test, the cost of replacement or repai 
Some recite ad 


less depreciation ? courts 


* 103 N. Y. S. (2d) 177 (1951) 

”* Patterson, Hssenticls of Insurance Law (ist 
Ed., 1935), pp. 87-88 
Preston, 11 Q. B. D. 380 

"15 American Jurisprudence 400, 
Sec. 12. 

* Annotation 
1388; 3 L. R. A 
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“ Castellain 1 
‘*Damages,"’ 


35 A. L. R 
(N. S.) 973 


1142; 38 A. L. R 


herence to this difference-in-value rule, but 
the ultimate result often 
equivalent of the 


seems to be an 
cost ot replacement ol 
repair with deduction for depreciation.” 
Of the three rules generally applicable 
to partial losses, the one that squares with 
the basic principle of indemnity and affords 
a reasonable guide to insureds in determin- 
ing insurable value and to insurers in deter- 
mining the amount of loss is replacement 
depreciation, with depreciation 
given its broad meaning as exemplified in 
the McAnarney 


obsolescence is a material factor. 


cost less 


case in. situations where 


It is true that insurance companies have 
long realized that small partial losses, when 
repaired, may result in no real betterment 
to the property and have made adjustments 
Godley 


Squares ) 


accordingly For example, in the 
if a few shingles (instead of 45 
had blown off the roof, it is doubtful that 
the insurer that 
was any betterment to the property by the 
“patch 


an old 


case, 


would have claimed there 


job.” If a substantial portion ot 


roof is replaced, however, it 1s 


obvious that there is betterment. 
The 


ment can be 


this bette 
insured against in most states 


cost to the insured of 


by replacement insurance “ which pays the 


difference indemnity received 
to the old structure 


and the cost of rebuilding or repairing with 


between the 
for the loss or damage 
new materials. Certain underwriting safe- 
guards are customarily followed in writing 
replacement insurance, such as inspection 
of the maintenance of the risk, requirement 
that the structure must be rebuilt 


reasonable time after the loss and require 


within a 


ment of insurance to value. 


The fact that 
sold in Pennsylvania serves to point up the 
Fedas and 


decisions, which, in effect, grant such insur 


replacement insurance is 


incongruity of the Perkiomen 


ance without premium charge 
conclusions, then, are as follows 


(1) The should 
economi¢ gain nor loss if he is adequately 


Our 


insured incur neithe 


insured and suffers a partial fire loss 


(2) If the insured’s recovery for a size 


able partial loss to a building that is obso 


lete or run-down is sufficient to pay for 


Springfield Fire and Marine Insurance Com- 
pany v, Ramey, 245 Ky. 367, 53 S. W. (2d) 560, 
563 (1932) 

“This form of coverage probably originated 
either in Germany or with Lloyd's ‘of London 
in the early years of this century Manes, 
“Insuring New Value,”’ 3 Fire Insurance Monthly 
Bulletin 1 (1928). It is sometimes referred to 
as ‘‘repair or replace’ insurance 


IL J— October, 1953 





with materials, the 


insured gains from the fire 


(3) The 
that is tat 


complete repairs new 


rule for partial loss recovery 


and equitable to the insured 


and contemplated by the standard fire policy 
is that of replacement or repair cost less 
depreciation, provided depreciation was ma 
terially 


the fire 


sustained by the structure prior to 


(4) If insurance producers in appropriate 


cases would point out the possibility ot 


replacement insurance, and their insurance 
educated with 


that 1s 


buying clients are 
to the 


standard fire 


respect 


indemnity afforded by the 


policy, much would be a 


complished toward eliminating this shoal 


amicable 


[The End] 


upon which many an otherwise 


loss adjustment has foundered 


Appendix 


Partial Loss Cases Supporting Deductions 
for Depreciation (Selected from 
Various Jurisdictions) 


Colorado: State Insurance Company 7 
Taylor, 14 Colo. 499. Illinois: Smith v. Alle 
mannia Fire Insurance Company, 219 Ill. App 
506. Iowa: McIntosh v. Home Mutual Insw 


ance Association, 198 lowa 1038, 200 N. W. 


Imerican Insurance 
Ky. 729, 99 S. W 


reasonable cost of 


694. Kentucky: Great 

Company v. Crume, 266 
(2d) 742, 744: “ the 
restoring or repairing any damage or injury 
to this house caused solely by the fire, 
substantially as good con 
dition as it was just before the fire 
(Italics supplied.) Maryland: Schreiber v. 
Pacific Coast Fire Insurance Company, 7 Frei 
AND CASUALTY Cases 221, 75 Atl. (2d) 108, 
111, 20 A. L. R. (2d) 951. Massachusetts: 
Kingsley v. Spofford, 298 Mass. 469, 476-477. 
Minnesota: Board of Trustees v. Home In 
Company of New York, 6 Fire AND 


CASUALTY 52. Mississippi: Nichol 


so as to put it m 


SuUrance 
49, 52 
Bankers’ Shippers’ 
pany, 164 Miss. 523, 
Home 


ASES 
Insurance Com 
145 So. 349. Missouri: 
Johnstone 7 Insurance Company, 34 
S. W. (2d) 1029, 1033. Nebraska: Voges 
Vechanics Insurance Company, 119 Neb. 553 
559, 230 N. W. 105, 107. Oklahoma: Svea 
Fire & Life Insurance Company v. State Sai 
ings and Loan, 19 F. (2d) 134, 136. Texas: 
Pacific Fire Insurance Company v. J. 1 
Morris ( 1 S. W. (2d) 348, 349 
Vermont: Citizens’ Savings Bank v. Fitchburg 
Vutual Insurance Company, 84 Atl. 970 


Nort The 


to be exhaustive 


son 7 


« 


ompany, 


above list does not purport 


THE MOTOR VEHICLE LIABILITY POLICY 
UNDER FINANCIAL RESPONSIBILITY LAWS 


demand for proof of financial responsibility 


has been made by the Commissioner upon 
the insured and no certificate has been filed 
by his insurance company. In many of these 
cases, there was a provision conforming the 
policy to the law and that seemed to strengthen 
The 


that the financial 
responsibility law directed the Commissioner 


the conclusions of the court reasoning 


ot the cases seemed to be 
to require proot ot 


responsibility in such 


cases but that it does not make such action 
a condition precedent to the validity of in 
surance effected in accordance with the law 
Thus, the insured, being in the class requir 
ing such obliged to 


until the 


prool, was not wait 


should act before 


complying with the law by establishing through 


Commiussionet 


insurance the proof of responsibility which 


the law required. Likewise, it was optional 

' Atlantic Casualty Insurance Company 
Bingham, cited at footnote 29; Ambrose v. In- 
demnity Insurance Company of North America, 
cited at footnote 26: Woloshin v. Century In- 
demnity Company, cited at footnote 27; United 
States Casualty Company v. Timmerman, cited 


Depreciation and Partial Losses 


Continued from page 684 


with the company to 


but if it did so, it 


assume such liability, 
could not escape the re 


sponsibility thus undertaken.” 


In conclusion it may be said that construc 
tion by the courts of motor vehicle liability 


policies under the 


financial responsibility 
favor of the 


public, for 


laws has been most liberal mn 


injured party and the general 
benefit the 
tween the 


hicle 


financial responsibility for the 


whose laws 


were enacted. Be- 
liberal construction of motor ve- 
liability policies, certified as proot ot 
future, 


percentage oft 


and 
volun- 
from 
law, the number 
due to the acts 
financially 


the greatiy increased 


tarily insured automobiles 


resulting 
tear ot the sanctions of the 
ot uncompensated injuries, 
of reckless irresponsible 
motorists, has been decreased materially 


[The End] 


Continental Casualty Company 
cited at footnote 46: Steliga wv 
Metropolitan Casualty Insurance Company of 
New York, 113 N. J. L. 101, 172 Atl. 793 (1934), 
aff'd 114 N. J. L. 156, 176 Atl. 331 (1935) 


and 


at footnote 28 
v. Lanzisero, 





Some Legal Aspects 


of a Comprehensive Public Liability 


This is a summary of an address by Mr 
Hartwick, of the San Franctsco law 
firm of Bronson, Bronson & McKinnon, 
to the Casualty and Surety Claims As 
sociation of San Francisco on April 7 


will include the 
(1) the problems 
“caused by 


oo DISCUSSION 
following three poimts 
surrounding the clause acci- 
dent”; (2) the effect of the exclusion based 
upon “care, custody or control” of prop 
erty; and (3) suggested practices in obtain 


ing legal opinions upon coverage questions. 


‘Caused by Accident'’ 


Most comprehensive public liability policies, 
to the extent that they cover property dam- 
limited by the phrase ‘caused by 
This limitation has 


to many coverage questions. 


age, are 


accident.” given rise 


It goes without saying that a deliberate 
wrong perpetrated by an assured is not an 
accident, and is not covered by any liability 
policy. The public policy of the law forbids 
such coverage. In California this rule is 
codified in Section 533 of the Insurance 
Code, which states: 


“An insurer is not liable for a loss caused 
by the wilful act of the insured.” 


Within the scope of insurable risks, at 
least three types of problems arise in which 
the definition of “accident” is directly in- 
volved. They are: (1) What is an acci- 
dent? (2) When does an accident happen? 


' Price v 


169 Cal, 800, 147 Pac 
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Occidental Life Insurance Company, 
1175 


(3) In a given how accidents 


have occurred? 


case, many 
Each of these questions can present peculiar 
difficulties. 


What is an accident? 


The have defined an 
“something out of the usual 
events, and which happens suddenly 
unexpectedly, and without any 
the part of the person injured.” ’ 


courts accident as 
course ol 
and 


design on 


Whether this definition is accurate or 
not, it is of no substantial help in solving 


insurance policy coverage questions. 


Karly in the law of insurance, the courts 
recognized a clear distinction between acci 
dental and results.’ This 
distinction was based upon insuring clauses 


CaUSES accidental 


which used such words as “caused by acci- 


dent,” “accidentally caused” or “through 


accidental means,” as distinguished from 
those which protected the assured from in- 
juries “accidentally sustained” or “accidentally 


suffered.” 


By way of example, if a person, as a 
practical joke, points a gun whltich he be 
lieves to be unloaded at another and pulls 
the trigger, he is committing a deliberate, 
not an accidental, act. If, however, the gun 
is in fact loaded and the victim is injured, 
the result is since the injury 
Under the rule of the 


however, the 


accidental, 
was not intended. 


early cases, cause of such an 


injury is not accidental. 


This distinction helpful to public 


liability insurers, but it is largely gone 


Was 


* See, for example, Rock v. Travelers’ Insur- 
ance Company, 172 Cal. 462, 156 Pac. 1029. 
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Policy 


By GEORGE K. HARTWICK 


today \t California 


give it lip service only 


best, the courts in 


Under the best 
thumb 
whether a 
this 


assured, or 


recent cases, the rule-of 
which can be applied to determine 


caused by accident is 


loss is 
If the injury was not intended by the 
not reasonably certain to follow 
from his act, then the resulting loss will be 
held to have 


though the 


been caused by accident even 


particular acts performed by 


the assured were done deliberately 


There are two rather extreme cases in 


California involving policies insuring against 
death 
In one of these 


injuries or caused by “accidental 


means.” cases, it was held 
that 


Irom a 


where a man deliberately jumped 


bench and ruptured his intestines, 


an accident occurred even though he 
deliberately.’ In the 


deliberately provoked a fist 


jumped 
an assured 
fight. His ad 
knocked him 
result, The 
verdict 


other « ase, 


proved and 
‘| he 
held 


the insurer 


versary superior 
assured died as a 
that a directed 


proper; that the assured’s 


down 
court against 
was 
death was caused by accidental means be 
cause while the insured could have expected 
to get hurt, 
get killed 


not aris¢ 


he certainly did not 
The S¢ 


under 


expect to 
cases, although they did 
public¢ 
probably gover! 


liability policies, 


would decisions in 


the casualty field 


most 


It would be therefore, in investi 


suc h 


wise, 
claims, to avoid placing too 
upon the fact that the as 
sured deliberately performed the act which 
Instead, it should be 


gating 


much relance 


caused the imjury 
‘See Rooney v. Mutual Benefit Health «€ 
Accident Association, 11 Life Cases 946, 74 Cal 
App. (2d) 885, 170 Pac. (2d) 72 
4‘ Losleben v 
Company, 133 Cal 550, 24 Pac 


App (2d) 825 


Comprehensive Public Liability Policy 


California State Life Insurance 


assured knew or 
that if he did 
would almost cer- 
example, that 
A operates an industrial plant which gives 
off soot and smoke, 


determined whether the 
had know 
perform the act, injury 
tainly follow For 


every reason to 


assume 


and neighboring home 
that property has 
damaged by the and smoke. In 
all probability a court would hold that an 
had 


policy of 


owners complain their 


been soot 


accident occurred within the meaning 
of A’s insurance, since A un- 
doubtedly did not intend to produce such 
damage. If, however, A continues to oper- 
ate his plant in exactly the same 
without taking any precautions to 
repetition of the injury and, 


later the 


manner 
avoid a 
as an inevitable 
result, a year people make 


Same 


the same claims, it does not seem reason 
able to call the subsequent losses accidental. 
Under these circumstances, in the absence 
of proot of some change in operations rea 
sonably adapted to prevent the injury, the 
know 
tainty) that his acts will result in damage 
to property \ should hold that 


such subsequent losses are not “caused by 


assured knows (or should with cer- 


court 


accident.” 


‘The best method of determining whether 


an “accident” has occurred, therefore, is 


to determine whether the assured knew 


his acts would result in injury to someone, 
that he 


Was reason 


or the circumstances were such 


should have known that injury 


ably certain to follow 


When does an accident happen? 


Even in cases where the loss was clearly 
“caused by accident,” coverage may depend 
upon when the This 


problem most commonly arises in connec 


accident 


happened, 


tion with a series of losses over a period 


of time during which the assured has 


changed insurers, or in the construction of 


the “completed operations” exclusions. In 


some policies, the insuring agreement de 


scribing the “policy period” will answer 


such questions In 
that 


tion by 


most cases, howev er, 


clause merely begs the ques 


insuring 
Stating 


to accidents 


“This policy 
which take 
during the policy period.” 


applies only 


j 
place (or 


occur) 


} 


In one case,” an assured manufactured 


and sold “antifreeze” for use in automobiles 


When this product was placed in an engine, 
it froze all of the moving parts, and numet 


Rooney v. Mutual Benefit Health & Accident 
Association, cited at footnote 3 
* Protex-A-Kar Company v. Hartford Accident 
& Indemnity Company, 102 Cal App. (2d) 408, 
227 Pac. (2d) 509 
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made by whose 
ruined. Insurer A 
produc t 


some oft it 


risk 


ous claims were persons 


engines were was on 
the risk 
tured and 


Insurer B 


when the 
until 
was on the 


Was manulac 


had 


when the 


been sold 
first 


claims were made. 


accident 
batch of 
manufactured, 


The question was whether the 


when the particular 


negligently 


happened 
antitreeze was 
when it was sold or when damage resulted 


to the property of the claimants 


The 


pe ns” 


“hap 


injury or loss is sustained.’ 


court decided that an accident 
when the 
‘This meant that insurer A had no respons! 
bility under its policy unless some claimants 
had 


term of its policy. 


actually suffered damage during the 


This is a completely logical answer to 
problems of this kind 
that the 


heavily 


It cannot be denied, 
public 
construc 


however, courts consider 


welfare involved in the 
tion, interpretation and enforcement of agree 
thei 


coverage questions, as a result, 


ments otf imsurance; decisions on 
find cov 
wherever it 1s within 
there 


application of the 


erage to exist reason 


to do so This being might be 


true, 
strong resistance to the 


above rule to some cases 


Suppose, as an example, that John Doe 


is a manutacturer who wishes to retire 


He winds up his business and, among other 
liability policies. A 
retirement, claims 


things, can els his 


month or so attet start 


coming in for damages sustained after the 
policies were canceled, but based upon de 
Under the 


the manufacturer 


fects in the 
rule of the “antifreeze” case, 


last produc ts sold 


would bear these losses himself. California 


courts would resist this conclusion since it 


involves not merely a question of who, 


among several imsurers, is to bear a loss: it 


involves the existence of coverage to the 


assured. 


How many accidents, in a given case, 
have occurred? 


Still 
admittedly, a loss (or 


another difficulty can arise where 


series of losses) has 
happened which is among the risks covered 
by the policy. For the purposes of applying 
total 


amount of any deductible provided by the 


the limits of liability, or fixing the 


policy, it may be necessary to determine 


how many accidents occurred. 


™See, also, Tulare County Power Company 
Pacific Surety Company, 43 Cal. App. 315, 185 
Pac, 399; American Forest Products Company 1 
Lumbermen’s Mutual Casualty Company, 258 
N. Y. S. 490; Farmers Cooperative v. Maryland 
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In the “antifreeze” case, it was held that 
for the 
at which an accident happened, each loss 
suffered by individual claimant 
stituted a Necessarily, 
it would appear from the rule of this case 
that different claimants are injured, 
the aggregate limits of liability are available 
to the and the 
applicable only to each individual claimant 
This rule, like all 


pretation, is subject to the express terms of 


purposes of determining the time 


each con 
separate accident 


where 


assured, primary limit 1s 


however, rules of inter 


the policy involved. Often, policies, in de 
“occurrence,” in prod 
that all 
“arising out of one prepared or acquired lot 


shall be 


accident or 


fining “accident” o1 


ucts coverage, provide damage 


products, considered 


or goods or 
as arising out of one occur 
rence,” The courts should, of course, en 


force this express limitation in accordance 


with its terms 


The 


to this problem are 


questions which arise with respect 


difficult 
that a paint manu 


normally very 
Suppose, as an example 
facturer is covered under products liability 


With 


coveraLre 


as follows: company A, he_ has 
$10/20.000 subject to a $500 de 
ductible for each accident; with company B, 
he has an excess policy for $90/180,000 over 
$10/20,000 


The 


sells to a 


assured negligently prepares and 


customer a special enamel for 
The 
sprays it on about $20,000 worth of small, 


$10 each 


finishing metal products customer 


which he sells for 
that the 
“peels” alter ex 


metal articles 


It is then learned enamel is de 


fective, and “wrinkles” or 


posure to the elements Assume also that 


the cost of removing the enamel is pro 


hibitive 


If the policy definition does not ade 
quately define 
not), determination of the 
parties in 
difficult 

from the 
that 


separate 


“accident” (and many do 
rights of the 
this 


The 


“antifreeze” ¢ ase, 


hypothetical case is very 


primary insurer, reasoning 
might 
applied to a 
occurred 
hap 
involved’ dam 
$500, the total amount of 
the claim was within the deductible feature 
ot the policy 


would 


argue 


each time enamel was 


article, a separate loss 


and, therefore,’ a separate “accident” 


pened; and since each loss 


age of less than 
As against this, the assured 
that 


only to one claimant, not numerous separate 


argue this case involves loss 


Casualty Company, 135 S. W. (2d) 1033 (Tex.) 
Berger Brothers Electric Motors v. New Amster- 
dam Casualty Company, 5 Fire and Casualty 
Cases 375, 58 N. E. (2d) 717 (N. Y.) 
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claimants as was the fact in the “antifreeze” 


case. In response to this argument, the 


that in that event, only 
one accident occurred and although only one 


insurer might say 


deductible applies, nevertheless the insurer's 
liability is restricted to the limits 
of $10,000 At this point, the excess car 
rier will 


primary 


become very interested, for it 


would prefer to have the aggregate limits 
of the primary policy exhausted, and if two 
could be 


happe ned, the excess coverage would prob- 
ably not be involved 


Almost certainly, a California 
would not hold that there were a number 
of $10 accidents, which would relieve both 
How it would adjust the 


or more accidents said to have 


court in 


insurers loss 


between the assured, the primary insurer and 
' 


the excess carrier, however, is a matter ot 


conjecture 


The 


out any reterence to an 


“antifreeze” case was decided with 


earlier California 


case whicl seems to establish a contrary 
rule, at least with respect to property dam 
cases In the 
negligently 
result, ran 


‘J his collision broke the 


age limits in automobile 


earlier case” the assured oper 


ated his automobile and, as a 
into another car 
steering mechanism of the second car, and 
it crossed the road and struck a third car 
provided 
limits of $1,000 for 


and the assured argued that 


The assured’s policy property 
each accident, 
two accidents 

The court held that 
happened, both 


and proximately 


damage 


occurred in his case 


only one accident since 


injuries resulted directly 
' 


from the one negligent 


Different from all of the above situations 
is the 


damage 


case where one claimant. suffers 


intermittently 
but continuing, 


more or less from 


a single, cause. Each case 


involving this problem will depend for its 
answer on the particular facts involved and 

Among 
this 


Suppose, 


terms of the 
difficult 
however, are the landslide cases 
tor example, that the 


the express policy. 


the more problems of type, 
assured excavates his 
lot, and his neighbor's land starts gradually 
slide into the 


an accident has occurred as 


to subside or excavation 
Assuming that 
the result of the assured’s negligence, tech 
nically the claimant has one action against 
the assured which matures as soon as some 
damage has been suffered In that action, 


if it is based upon the 


negligent act of the 


* Hyer v. Inter-Insurance 
App. 343, 246 Pac. 1055 

*On this problem, see also the following in- 
teresting cases Denham 1 LaSalle-Madison 
Hotel, 168 F. (2d) 576 (CA-7, 1948); Anchor 


Exchange, 77 Cal 


Comprehensive Public Liability Policy 


act of the assured.” 


should pray for all 
and 
he has suffered or expects to sustain 


should, 


assured, the claimant 
damage—past, future—which 
There 
deemed to be 


present 


therefore, be one 
accident 


The 


simple. 


this 
The courts have allowed claimants 


answer, unfortunately, is not 
in landslide cases to file successive actions 
for successive injuries, perhaps because they 
have confused an action based upon a single 
with 
nuisance 


negligent act based 


continuing 
While it should be held that only one 


“accident” occurred within the meaning of 
the policy, the 


actions upon a 


fact that independent, suc- 
brought against the 
complicates the 


cessive actions may be 
assured obviously problem 


of policy interpretation 


this discussion, there 
are great gaps in the law applicable to the 


problems surrounding the word 


As appears from 


“accident” 


in an insurance policy The comments 


made above are necessarily general in 


very 
applic able to 
analysis, 


nature and not 
In the last 


every case 


each case must, for 
its solution, depend upon its own particular 


facts. 


Care, Custody and Control 


There is very little law in California 


interpreting the words “care, custody and 


control,” “in charge of,” ete At the present 
time the 


best source of 


information with 


respect to the application of these words 
is a good unabridged dictionary The defi 
should be read realistically in the 
light of the attitude of the courts to extend 


coverage on the 


nitions 


basis of public policy 


been held in 


It has California that an 
automobile being repaired by a garage man 
is in his charge, so that coverage of damage 
done to the 


being repaired is not covered," 


negligently automobile while 
The court 
gave effect to the plain, simple meaning of 


the words of the exclusion 


automobile is delivered to 


a parking attendant in 


Again, if an 


a public garage for 
parking, it is probably under his care, cus- 
tody or 


control. However, if the automo 


bile owner rents a Stall in the garage which 


is set aside 


exclusively for his use, then 


the automobile would probably not be under 
the care, custody or control of the garage 
man 


Casualty Company v. McCaleb, 7 Fire and Cas- 
ualty Cases 9, 178 F. (2d) 1322 (CA-5. 1949) 

“Spiers Company Wv Underwriters at 
Lloyd’s London, 84 Cal. App. (2d) 603, 191 Pac 
(2d) 124 
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stall is rented, 
if the garage man services the automobile, 
during such time as he is driving it to and 
from the gas pumps, etc., it should be held 
to be under his care, cusody or control 


Even in a case where a 


Probably in all cases where there is a 
joint right of control, the policy will be 
held to cover. For example, if an assured 
is engaged in some type of repair work in 
a home which is then occupied by the 
owners, he would in all probability, be held 
not to have care, custody or control of the 
home or the things in it, since the owner, 
being present, has superior rights with re 
spect thereto 


Obtaining Legal Opinions 
on Coverage Questions 


and intent of 
public liability policies are becoming mor« 
and more common. They 
ing more and more difficult. 
suggestions are 


Questions on the scope 
are also becom 

The following 
submitted for your 
sideration in connection with obtaining legal 


con 


opinions on coverage questions 


(1) Always 
copy ot 


attorney a full 
the insurance policy. 


send to your 
If you do 
not, you will find his opinion qualified by 
the statement that he has not 
No opinion can be unqualified un 
less the policy is submitted. And you are 
entitled to and should obtain the lawyer’s 
views, unqualified with respect to the sub 
ject matter of the opinion 


seen the 
policy. 


(2) Be sure that the specimen forwarded 
to the lawyer is identical with that actually 
issued to the assured An 
1951 revision 


opinion based 


upon a might be quite dif 


ferent had it been rendered in connection 


with the 1950 form 


(3) Always tell the lawyer what points 
you think are involved, and why you think 
so. He should have the benefit of your 
own wide experience in the industry and 
it constitutes a starting point for his own 
study. You may have a thought that would 
not have occurred to him, and you are 
entitled to and should obtain his opinion of 
a court’s probable reaction to it 


(4) If the lawyer’s opinion differs from 
the understanding in the industry on the 
point involved, remember that the ultimate 
decision on the will be made by 
than by the industry 

and the courts are 
what the underwriters said—not 


question 
the courts, rather 
itself, The 


bound by 


lawyer 


by what they intended to say 


Conclusion 


The subject has been treated only in the 
most general of terms in this paper. Each 
case involving a question of “accident,” for 
example, would perhaps call for as much 
consideration as has 


been given to. the 


whole subject. 

As indicated, many 
be decided by the 
The 


tained can only in 


remain to 
fields 
will ultimately be ob 
part be credited to the 
ability or fault of the lawyers who present 
court It should 
that a most often 1s 
good as his good It is 
men who know 
what facts are important which wins cases 


[The End] 


questions 
courts in these 


answers which 


the cases to the neve! 


be forgotten lawyer 
only as case is 


thorough investigation by 


ON SOLVING INSURANCE PROBLEMS 


“We in insurance need 
problem-solving. We compile 
lists of our problems from time to time: 


responsible 
creative 


automobile liability, recruitment of good 
young reduction of 
multiple-underwriting. We focus atten 


persons, expenses, 
tion onto them by occasionally bringing 
in outside experts to discuss and digest 
We should also try to solve 
Our method of attack can be simple 
but effective. Instead of looking to the 
outside for the 


them tor us 
them 
‘right’ answer to our 
problems—a concept appropriate to ana- 
lytic problem-solving—we should recog 
nize that in creative 
there is no predetermined ‘right’ answer. 


problem-solving 


We may find four or five workable so 
lutions to each problem 
concept to 


The important 
that there are 
innumerable Wrong answers and that, in 
any actual problem, the way we are 
preséntly handling it must be one of the 
wrong ways or we should 
problem We shall, by all 


process ot 


remember is 


have no 
informed 
creative problem-solving, 
old complaint about 
‘It’s not the 
that are wrong: it’s the 
Ingolf H. E. Otto, 
Professor of Insurance and Management, 
The University of Kansas City, Kansas 
City, Missouri. 


finally answer the 
analytic problem-solving 
answers ques 


tions.’’ \ssociate 
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YOLORADO—While the Uniform Motor 

A Vehicle Safety Responsibility Act may 
not apply on private property, certain simi- 
lar laws do.—The Department of Revenue 
asked for a ruling on the following questions: 

1. Do motor vehicle accidents occurring 
on private property come under the jurisdic- 
tion of the Financial Responsibility Law? 

2. The entire town of Climax, Colorado, 
is owned by the Climax Molybdenum Com 
pany therefore, private property. 
Does the answer to question (1) apply to 
the town of Climax, Colorado? 

3. Can the Motor Vehicle Division 
pend or revoke driver licenses of individuals 
not involved in accidents, but who have been 
charged or convicted of traffic violations 
occurring on private property? In other 
words, if a special officer, employed by the 
Climax Molybdenum Company, should re 
port to the Motor Vehicle 
tions of traffic laws on certain 


and is, 


sus- 


viola- 
individuals, 
would this department have authority to act? 

4. Does the Motor Vehicle Division have 
any jurisdiction over individuals involved in 


Division 


accidents resulting in bodily injury or prop 
erty damage when such accidents occur on 
railroad property right-of-way, parking lots, 
privately owned ranches and other privately 


owned lands of this type? 
The opinion held as follows 


1,2 and 4. The provisions of the Uniform 
Motor Vehicle Safety Responsibility Act as 
enacted in Colorado do not apply to acci- 
dents occurring on property not within the 
statutory definition of “highway.” That uni- 
form act, however, is not to be confused 
with another law relating to financial re- 
sponsibility and found as Chapter 124, S. L 
1947. The provisions of Sections 2, 3, 4 and 
5, Chapter 124, S. L. 1947, relating to the 
reporting of accidents, the deposit of security 


Attorneys General 


ior the satisfactions of judgments resulting 
from and the suspension of li- 
registrations of those who fail 
to comply with the deposit requirements, are 
applicable in the case of motor vehicle acci- 


accidents, 
censes and 


dents occurring anywhere within the state, 
irrespective of the fact that they may have 
occurred on private lands, ranches, parking 
lots or other property not open to the public 
generally. 


Some of the acts prohibited by Chapter 
16, 1935 C. S. A., as amended may be punished 
criminally wherever they may occur, but 
some are made crimes only when committed 
on a “highway.” An act which is committed 
on property other than a highway, but which 
is punishable only when committed on a 
highway, may still be grounds for suspen 
sion if indicative of incompetence or of habit 
ual recklessness or negligence, or responsibility 


for death, personal injury or property damage 


3. With 


must be observed that certain acts involved 


respect to the third question, it 


in the operation of a motor vehicle are made 
criminal only when they occur upon a high 
way, and other acts are seemingly punish- 
able irrespective of where they occur. It 
should also be noted that the definition of 
“highway” used in the safety responsibility 
act is not the same as that used in the laws 
relating to the operation of motor vehicles. 
For the purpose of operators’ and chauffeurs’ 
licenses, and the operation of vehicles, the 
controlling definition is found in Section 1, 
Chapter 35, S. L. 1952, amending Section 
76 (u), Chapter 16, 1935 C. S. A., which 
was enacted as a part of Chapter 122, S. L 
1931. This “(1) The 


definition is entire 


width between the boundary lines of every 


way publicly maintained when any part 
thereof is open to the use of the public for 


purposes of vehicular travel; or (2) the en- 
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way declared to be a 
public highway by any law of this state.” 


164, S. L. 1935, deals with li 
censing and the operation of motor vehicles 


tire width of every 


Chapter 


“upon highways,” and was codified as Se« 
tions 77 through 298, Chapter 16, 1935 
C.S. A. It evidently intended that its terms 
be read in the light of the definitions of the 
1931 law, including the 1952 amendment 


Section 29 of Chapter 
revocation ot 


164 provides for 


mandatory operators’ and 


chauffeurs’ licenses upon conviction of cer 
that at 


least manslaughter resulting from the opera 


tain offenses. Of these, we observe 
tion of a vehicle (Section 71), felonies in the 
vehicle is 
(Sec 


commission of which a motor 


used, failure 


tion 61), perjury or the making of false oath 


to stop and render aid 


vehicle laws (Section 36), and 
(Section 73) 
of the place of commis 


under motor 


reckless driving may be pun 


ished irrespective 


The 


not sp cifically 


sections cited in parentheses do 
that the 
committed upon a highway, and it ts there 
fore felt that 


licenses 


sion 


require acts be 


conviction may be obtained 


and revoked even though the acts 


occur upon property other than a highway 


1935 act, as amended 
1939, au 


upon 


Section 30 of the 
by Section 2, 
thorizes 


* an AS 


Chapter 


suspension of licenses con 
licenses, 


Section 35 of the 


viction on charges of misuse of 
titles, permits or plates 
1935 act authorizes punishment for 
of licenses and Sections 40 and 41, Chapte: 
114, S. L. 1949, provides for punishment for 
misuse ot title Neither of 


these provisions requires that the forbidden 


muIsuse 


certihcates ot 


acts occur upon the highway, and it 1s there 
that their 
be prosecuted to conviction 


fore concluded commission may 
and result in 
Section 30 will also 


permit suspension of the licenses of drivers 


suspension of license 


responsible for serious accidents, regard 


less of the place of occurrence 


In addition to the 
certain other driving offenses which may b« 


foregoing, there are 
committed in places other than on highways, 


and) which might be indicative of sufficient 
negligence, incompetence or recklessness t 
warrant suspension under Section 30 of the 
1935 


offenses of unsafely starting a parked vehi 


act, as amended. For example, the 
cle (Section 89), turning on a curve or the 
(Section 8&8), 
view (Section 118, as amended 
14, Chapter 117, S. L. 1949), 


coasting (Section 120) and others may be 


crest of a grade obstruction 
of driver's 


by Section 


committed on property other than highways 
On the other hand, 


696 


recent amendments have 


while 
liquor 


required that the offense of driving 


under the influence of intoxicating 
(Section 72, as amended by Section 4, Chap- 
ter 75, S. L. 1939) be upon a 
and do not forbid so driving in 
Opinion of the Colorado Ai 
1953 


committed 
highway 
other places 


torney General, Sept mber 1, 


There is no personal liability on fraternal 
benefit society certificates.— TI h« 
sioner of Insurance asked for a ruling on the 


Commis- 


question whether the assessment on a juven 
Woodmen of the 
benefit 
laws of 


ile certificate issued by 
World, a fraternal 
under the 


SOC 1ety mcorpo 


rated Colorado, would 
result in personal liability upon a minor in 
the event of nonpayment of such 


assess 

ment 
kT! 
Phe 

my opmon 


Attorney General replied: “. . . it is 
that is no provision fot 
personal liability to the holders of benefit 
certificates who are minors in Woodmen ot 


the World, that the 


nonpayment is forfeiture of the 


there 


and consequence for 
benefit cet 
nontortel 
ture cash value, or reinstatement.”—O pinion 
of the Colorado Attorney General, August 5, 
1953 

[A similas promulgated in 
California recently. See the August JoURNAL, 
at page 572.—Editor. | 


tificate, except as stayed by any 


ruling was 


( KLAHOMA—License renewed al- 
though statement-of-affairs report filed 
late.—The following is a summary of a letter 


addressed to the Insurance Commissioner: 
\ fraternal failed to 


file a proper and complete report or state 


insurance Company 


ment of its affairs, business and operations 
31, 1952, 
and could have been enjoined from trans 


during the year ending December 
Before 


filed 
Fraternal 


acting business within the state 


such action was taken, a report was 
and the 


Insurance 


error corrected The 


Board then has the authority to 
license to the asso 
Opim 


August 


issue a current annual 
ciation to do business in Oklahoma 
ion of the Oklahoma Attorney General, 


3, 1953 


the premium tax is 


"| YENNESSEE—If 
being paid, insurance companies are not 
liable for the minimum franchise tax.— The 


May 10, 


Insurance 


date d 
applicable 


Attorney General 
1939, is no 
companies paying the premium tax imposed 
by Chapter 3, Public Acts of 1945, are not 
liable for the minimum $10 franchise tax 
where the premium tax paid is in excess of 
$10.—O pinion of the Tennessee Attorney Gen 
eral, June 22, 1948. 


Opinion 
longe T 
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New York Rules Against Expenses 
for Wives Attending Conventions 


Alfred J 
payment ot 


Insurance 
that the 
expenses of life insurance 


Superintendent of 
Bohlinger has ruled 
agents’ wives or 
guests at educational conferences or con 

general 
Y ork In 
that the 


Wives on 


ventions by agency managers ot 
agents 1s prohibited by the New 


held 


officers’ 


surance Law He has also 
payment of expenses ot 
business trips or at conventions or agency 
violative of the 


meetings by companies is 


intent of the law 
hold 


company 


Che department “will responsible 


the management of any which 
permits a violation of the provisions of Sec 
tion 213 of the 


Insurance Law through the 


making of such payments by agency man 
and the depart 


1924, 


payment of such expenses 1s 


agers and general agents,” 
ment has, ol several occasions 
ruled that the 


not permitted by the law 


since 


Justification for reimbursing agents who 
attend 


educational 


these meetings “is based upon the 


meeting to the 
benefit 


value of the 


agent and the absence of pecuniary 


to him.’ his justification “is not present 


in the case of payment of expenses of a 


wite or guest accompanying an agent to a 


convention or agency meeting 
Restrictive Endorsements’ Banned 
in Colorado 


Automobile 
endor sements or 


liability insurance policies with 


amendments attached which 


restrict or limit the definition of the msured 


as stated in the insuring agreements cannot 
be issued in ¢ olorado, according to Bulletin 
No. 17, issued by Luke J. Kavanaugh, In 
surance Commissioner. No endorsement or 
limits or otherwise re 


amendment which 


State Department Rulings 


stricts the definition of the insured, or 


lessens the legal obligations of the insuring 
laws, shall be 


liability policy 


company under Colorado 


attached to any automobile 


Restrictive endorsements which reduce 
the protection afforded are in direct conflict 
with Section 56, Chapter 16, Colorado Stat 
Annotated, 1935, and 


law s of ( ‘ole yt ado 


utes also the rating 


Protection of the general public is the 


primary reason for automobile liability im 
surance and no limitation of the policy pro 
visions can be tolerated. A recent decision 
of the 
of Traders & General Insurance Company 7 
Pioneer Mutual {to be reported in 2 Auto 


(2d) at % 720,288] 


Colorado Supreme Court in the case 


MOBILE CASES sustains 


this position 


Bail Bond Fee Is Premium 
in California 


California points 
bail bond 


arranging 


\ recent tax decision in 
out the 
“premium” 


Bulletin 137 
requires 


artificiality between 


bond “4 
Insur 


both charges hereaftet 


and “fee for 
ot the 
that 
be reported as premium he full text of 


Department of 


ance 


this bulletin follows 


“The Supreme Court of California in the 
ase of Groves v. Cil of Los Angeles, 40 
A. C. 786, full amount 


paid by or on 


has decided that the 
behalf of the 
on the undertaking) ts 
bail 
position 
Attorney 
Board of 


principal (the 
arrestee released 
the premium for the undertaking of 
This decision is consistent with the 
Department, the 

and the 


Equalization in tax cases now pending. It 


this 


Othce 


taken by 


(General's State 


is contrary to the contention of surety tn 
surers issuing undertakings of bail that only 


which 
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the portion of the full payment 





eventually reaches the surety company it 
self, as distinguished from its agents and 
general agents, is the premium. 


“Consistent with this opinion this Depart 
ment will expect all surety 
report as premiums on their Annual State- 
ments and on all other filed 
with this Department which call for a 
report of premium volume the full amount 
paid for all undertakings of bail. The De 
partment of Insurance will also expect that 
the premium shown on the undertaking of 
bail will be 
for. 


insurers to 


documents 


the full amount charged there 
Failure to do so will constitute a 
violation of Insurance Code Section 381 (f) 


“Finally, attention is directed to the 
McBride-Grunsky Insurance Regulatory Act 
of 1947, as set forth in Article 1, Chapter 9, 
Part 2, Division 1 of the Insurance Code 
(Sections 1850 to 1860.3). Surety insurance, 
including undertakings of bail, is subject 
to regulation under this 
who have in the past agents to 
make individual variations in the 


made to principals and who have permitted 


article Insurers 
allowed 


charge 


agents to vary these charges without being 
consistent are warned that a continuation of 
this practice will inevitably result in unfair 
discrimination 
proper 
consideration 


Surety insurers may set up 
taking into 
standards for 
rates as set forth in Insurance Code Sec 
1852. Such must, however, be 
uniformly applied by all agents, unless a 


rate-making schedules 


proper such 


tion rates 


proper basis for discrimination under the 


Act exists 


“It is the position of the Department, 
based on the above case, that the artificial 
and 
bail 
If special services are 
involved, this factor may be taken into con 
formulating the This 
does not preclude the bail agent from secur 
ing reimbursement, and above the 
premium, exactly equivalent to necessary 


distinction between premium service 


charges heretofore made by agents 


must be eliminated. 


sideration in rate 


over 


out-of-pocket expenses in connection with 
the individual bail 
notary fees, recording fees, lawfully charged 
guard fees where the service of third party 
procured, 
tance telephone expenses, 


transaction, such as 


long dis 

Such 
charges need not be reported as premium 
if all of the following circumstances exist 


guards are necessary 


etc. 


“(1) They must be special charges for an 
individual case and not charges common to 
bail transactions generally; 

“(2) They must be in the exact amount 
of out-of-pocket expenses; and 
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“(3) They must be specifically described 
in the written statement of charges delivered 
to the principal or person arranging for bail.” 


Marine Definition Adoptions 
in Illinois, Maryland, Indiana 


The Department of Insurance of the 
State of Illinois has adopted the nation- 
wide marine definition which was accepted, 
approved, adopted and recommended by 
the National Association of Insurance Com- 
June 12, 1953. All 
written or in force in 
October 1, 1953, shall 
with the definition 


missioners on marine 


insurance policies 
Illinois on or after 


be in accord amended 


Che definition approved by the NAIC on 
June 12, 1953, is adopted for use in the 
State of Maryland, effective September 1, 
1953; and all insurance policies issued or 
September 1, 1953, 
shall be subject to the provisions of said 


renewed on or after 


definition. 


The Indiana Insurance Commissioner has 
ruled that: 


The 


adopted without modification the amended 


Indiana Insurance Department has 


marine definition as accepted 
the NAIC on June 12, 


definition 1s 


nation-wide 
and 
1953, 
upon insurers without their consent or com 
ment. The effective 
September 1, 1953 


approved by 


and said made binding 


date of this ruling is 


Idaho Notice 
of Coverage Amended 


Order effective July 1, 


pertaining to policies covering material 


Departmental 
1952, 
damage insurance 


only, required the fol 


lowing notification: “This policy does not 
fulfill the requirements of the Idaho Motor 
Vehicle Responsibility Act.” 


been amended. 


This order has 


In lieu of the above language, companies 
wishing to do so may use the following 
wording: “This provide 
bodily injury and property damage liability 


insurance or 


policy does not 


any other coverage for which 
a specific premium charge is not made (and 
does not) (and is not intended to) comply 
any Financial Responsibility d 


The wording in parentheses above is optional 


with Law 


The same wording is required on certifi- 
cates of insurance and on receipts issued 
to an insured when the premium is paid 
upon an automobile policy the 
delivery of the policy or certificate. 
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School Building Insurance 


Insurance 
Sche ¢ | 
Street, 
1953. 24 


Managing the School District 
Program. American Association of 
Administrators, 1201 Sixteenth 
N. W., Washington 6, D. C 
pages 50¢ 

School buildings equipment 
may be the community’s biggest economic 


and which 
asset should be adequately protected against 
loss from fires, accidents and other misfor 
the 


major responsibility for managing the school 


tunes by a sound insurance program 


insurance program rests with the local 


school board and the superintendent 
The AASA booklet 


termining 


contains tips for de- 


replacement values, computing 
school building depreciation, planning the 
insurance budget and keeping records, along 
with the pros and cons of flat rate policies, 


blanket 


Insurance 


coinsurance plans, coverage and 


other types of 


Geiger Counter of the Law Library 


Miles O 
Prentice-Hall, Inc., 70 


I fective Legal Research Price 
and Harry Bitner. 
Fifth Avenue, New 
1953 $10. 

The disturbing failure of the courts to 
restrain the length number of their 
opinions is a problem of primary interest 
Unless the judges 
their product both 
as to bulk and as to volume, it is inevitable 

as Chief Justice Harlan F. Stone warned 

that our system of making the judicial 
reports the chief repository of the common 
law will break down of its own weight. 
A millennium of control is not to be seen on 
any horizon. The legal researcher must con- 
tinue to search for authoritative law under 
the facts of life as they exist today. A 
methodology which is swift and certain as 


York 11, New York. 


633 pages. 
and 


to the legal researcher. 


set some control over 


Books and Articles 


discovered by auy lawyer is most certainly 
that which makes effective use of available 
tools. 

Miles O. Price is librarian at Columbia 
University Law Library and his coauthor, 
Harry Bitner, is associate librarian at Co- 
lumbia University Law Library. Their book 
s their answer to the countless questions 
-oncerning how to find the law, which during 
nearly a [ century have been 
asked of them by lawyers and students, at 
the library loan desk and in the classrooms. 
It is a description of the lawyer’s tools and 
suggested methods for putting them to effec- 
The questions asked of the au- 
thors by those searching for authoritative 
law assumed a definite pattern, and so in 
their book the authors emphasize the func- 
tion of legal literature rather than the 
special characteristics of specific books. 
Since a successful methodology is largely 
an effective co-ordination of tech- 
niques, the crammed the book 
with facts as to the functions of repositories 


quarter of a 


live use. 


search 
authors have 
of law. They offer valuable suggestions for 
co-ordinating the search techniques and the 
Here is an outline of a search 

1. Analysis of the Problem. Separation 
into aspects involved, including parties, pro- 
cedure and substantive issues. 
Review of the Subject 
needed for  ortentation, 
encyclopedias, Restate- 


sources, 


2. Preliminary 


Matter Where 
through treatises, 
ments and the like. 
3. Search of Statutes 
Regulations Involved 


and Administrativ. 


a. Federal statutes. 
b. Home-state statutes. 


collections and 
persuasiveness 


c. Other-state 
indexes 


Statutes 
across state lines; 


of cases construing. 
d. Administrative regulations implement- 
ing statutes 
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e. Finding legislative intent where helpful. 

4. Search for Cases in Point 

a. Reading cases and orders cited by an- 
notated statutes, treatises, etc. 

b. Finding additional cases through digests. 

i. Through Key-Numbers in Reporter 
cases read. 

ii. Tables of cases approach. 

iii. Analytical or topical approach. 

iv. Fact approach. 

v. Words and phrases approach. 
the Annotated Reports 
(If desired this may precede “b,” 


c. Search of 
System. 
above.) 

d. As cited in administrative rulings. 

5. Search of Encyclopedias and Treatises 
To refresh the memory, to supply additional 
cases, and for subject matter analysis. 

6. Search of Legal Periodicals. For a more 
detailed analysis of theoretical and contro- 
versial points, and for discussion of indi- 
vidual cases. 

7. Search of Loose-Leaf Services. To co- 
ordinate all material in tax and regulatory 
fields. 

8. Search of Miscellaneous Material. Study 
of A. L. I. Restatements, form books, govern 
ment publications, etc. 

9. Completing the Search. Making certain 
that the latest editions and supplements 
have been consulted, including the digest 
portions of National Reporter System advance 
sheets covering later cases than the General 
Digest. 

10. Appraising the Authorities 
Shepardizing statutes and cases. 


Found 


To this ten-step outline we might add 
Step 11—Check this book for any 
looked sources. 


over- 


The authors fairly and objectively describe 
nearly every law publication known. ‘The 
listing of legal periodicals runs nearly 50 
pages; American law reports and digests, 
37; British and Canadian material, 19; 
abbreviations commonly used in Anglo- 
American law, 119. 

As Ervin H. Pollack says in the foreword: 
“The accuracy, completeness, and currency 
of the bibliographic information will un- 
doubtedly place this book in the forefront of 
law library reference tools.” 


The Foreign Picture 

The 
ments of 
Abbott. 


Inc., 4 
New York. 


International Position and Commit- 
the United States Charles C 
American Enterprise Association, 
East 41st Street, New York 17, 
1953. 36 pages. 50¢. 


700 


~ pe 


the foreign policy of the 
United States are to be achieved, the author 
that more attention should di- 
rected to the patricular role of foreign 
economic policy in facilitating an expanding 


volume of production, in order to support a 


If goals of 


believes be 


growing population, and in creating a self 


sustaining international economy Basic 
steps include the development of sources of 
raw material and establishment of markets, 
both for and The 
author giving attention to 


trade 


ourselves our allies. 


also advises 


treaties favorable to foreign and in- 
vestment; eschewing agreements restricting 
the flow of commodities; and avoiding gov 
ernmental actions that, under the guise of 
supplementing private investments, actually 
with it. In the 


maximum chance for success he would limit 


compet order to assure 
our commitments to our capabilities, under 
conditions that will permit us to carry the 
burden with Global 
commitments since the end of World Wat 
I] have brought the United States virtually 
to “the position of underwriting the political 
independence and well-being of 
the the 


a minimum of strain. 


economic 


rest of free world.” 


Eco 
the 
Dr 

board of 


the National 
Series published by 


The study is one in 


nomic Problems 


American Enterprise Association, Inc 
Abbott, chairman of the advisory 
the American 
Converse 
Harvard 
Business 


Enterprise Association, is 


Professor of Banking and Finance, 
Graduate School of 


Administration 


University 


A Pioneer Government Contractor 


The World of Eli Whitney. Jeannette Mir- 
sky and Allan Nevins. The Macmillan Com- 
pany, 60 Fifth Avenue, New York, New 
York. 1952. 346 pages. $5.75 


The this important biography 
of Eli Whitney is a hitherto unpublished 
Main reliance 
in telling the story of Whitney’s life has 
been on Whitney’s own words around which 
the authors have woven the historical and 
technological conditions in which he worked. 


basis of 


collection of family papers. 


As every schoolboy knows, “Eli Whitney 
invented the cotton gin,” but following this 
invention came the beginning of the Ameri- 
can industrial revolution and in this Whitney 
played a very substantial part, which is 
emphasized by the authors. 

One of Whitney’s great, but little known, 
achievements was the perfection of the use 
of interchangeable parts in the manufactur- 
ing process in which unskilled labor could be 
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used. This was the beginning of mass pro- 
duction which the Jolhnny-come-lately Henry 
the focussing upon a manu- 
facturing project of the principles of power, 
accuracy, system, continuity, and 


Ford said “is 


economy, 
speed. And the normal result is a produc- 
tive organization that delivers in quantities 
a useful commodity of standard material, 


workmanship, and design at minimum cost.” 


Innovations are not readily accepted and 


their acceptance is further complicated if one 


with a Its officers 


naturally 


is dealing 
quite 


government. 
when 
buying or contracting to buy and the manu- 
facture: the financial diffi- 
experimentation, 
Whitney 
muskets, by his method, 
and the govern- 
ment agreed to make advances on the con- 
Whitney stages, 
forced to ask for an extension of delivery 


demand safeguards 


harrassed by 


culties of technological 
experiences all sorts of aggravation 
contracted to make 


for our new government 


tracts was, at several 


time and for further advances. He was also 
asked to make certain changes in his model 
during the the contract. All of 
these experiences not be the 
reader who has had some experience with 
government Whitney’s story, 
however, holds interest because he was the 
pioneel 


course ol 
will new to 


contracts. 


government contractor in mass pro- 


duction methods. 


Obtaining the patent on the gin and ful 
filling the muskets 
Whitney into personal contact with some of 


contract for brought 
the great figures of our government’s early 
days. Among them were Thomas Jefferson, 
who had been sent to France and England 
to look the manufacturing of arms; 
Wolcott, a Secretary of the Treasury who 
under political brought 
about by his hatred of John Adams and dis- 
agreement and Henry 
Dearborn, a Secretary of War who had once 


been a village doctor 


into 
resigned pressure 


with his policies; 


book 
( ap 


the 
and 


A very interesting chapter of 
relates a feud between Whitney 
tain Callender Irvine, who was named Com 
missary General of Purchases during the 
War of 1812 with England 
of correspondence, Irvine expressed dissatis 
faction with Whitney’s muskets for “two 
very obvious reasons. First, you are not a 


In an exchange 


practical gunsmith and you are too deeply 
interested in the matter [the contract for 
purchasing muskets]. Therefore your opin- 
ions and criticisms have little weight in my 
mind,” which Whitney answered: “] 
can use my own hands in the first place, 
make my then from the raw 
materials make a musket with as much pre- 


To 


tools and 


Books and Articles 


cision, exactness and finished workmanship 
as belongs to any musket which I have ever 
seen—and I have seen and examined with 
attention the muskets made both in this 
country and the principal countries of Europe.” 


Whitney took his cause in this feud di- 
rectly to Washington and ultimately into the 
hands of President Monroe. Irvine, a man 
with strong political ambition, had preceded 
him, however, and to Whitney, who was fight- 
ing for the financial life of his factory, and 

the attain- 
war 


to Irvine, who was fighting for 
ment of his the 
momentarily Ironically, and quite 
unintentionally, the British entered the con 
troversy on the side of Whitney when they 
captured the City of 
thereby ended the feud. 
‘The book iS an 
phase of 


ambitions, seemed 


remote. 


Washington, and 


interesting saga of one 


early American history. 


Jeanette Mirsky, an anthropologist who 
has written a number of books on explora- 
tion, and Allan Nevins, professor of American 
Columbia, combined their 


talents to produce this readable, interesting 


history at have 


biography of a man who did so much to get 
productivity on its feet and walking in this 
country. 


ARTICLES 


interest in other 


| Articles of 
| legal publications 


To Jury, to Jury, to Get an Award... 
lennessee courts may allow a plaintiff in a 
liability to the 
sufficient circumstantial 


products suit to get jury if 


there is evidence 
of negligence by a manufacturer. The author 


law at the University of 


Noel, “Products 
Manufacturer in Tennessee,” 
lune, 1953 


1s prote SSorl ot 
rennessee Liability of a 
Tennessee Law 
Review, 

A Challenging Career 


eventtul 


\ challenging, 


career im life insurance 1s offered 
to those who are qualified for the legal pro 
who 1s 


New 


Insurance Company. 


tession, according to the author, 


and genéral counsel, 


Mutual Life 


Chere is an amazing variety and diversifica- 


vice-president 
England 


tion of problems which the company lawyer 
is asked to resolve. His duties are discussed 


under five principal classifications: litigation, 


and invest 


Barker, “The Life Insurance Com- 


advisory, legislation, drafting 


ments 
pany Lawyer,” Journal of the American So 
ciety of Chartered Life Underwriters,” 
1953 


June, 
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Auto Insurance Issue 
Pressed by Bohlinger 


Espousal of the cause of compulsory auto- 
mobile liability insurance for New York 
State was indicated by New York’s Super- 
intendent of Insurance Alfred J. Bohlinger 
recently in two addresses. The first was 
delivered September 23 during the observa- 
tion of Greater New York’s First Annual 
Insurance Day; the second came two days 
later at a meeting of the New York State 
Bar Association and the Federation of Bar 
Associations of Western New York 

In his talk to the insurance group Mr. 
Bohlinger reminded those attending of the 
grievous loss sustained by innocent victims 
of automobile accidents on highways. He 
characterized those who oppose a solution 
to the problem of the uninsured motorist as 
“unwilling to face up to the fact that no 
business dependent upon the good will of 
the public for its survival can long ignore 
the public interest.” Questioning any ap- 
proach to the problem which would require 
those already insured to pay the damage 
caused by the uninsured, he that “‘it 
seems obvious that an alternative to com- 
pulsory insurance so discriminatory in its 
financial impact should be rejected out of 
hand.” 


said 


To the lawyers Mr. Bohlinger pointed out 
that the bill sponsored by the Hults Com- 
mittee at the 1953 session of the legislature 
meets all the technical objections which 
have been made to compulsory automobile 
insurance, 

He reviewed the alternative program which 
has been suggested to solve the problem of 
the irresponsible, uninsured motorist. Com- 
pulsory insurance, he stated, is a direct ap- 
proach, while the unsatisfied-judgment fund 
program conceals compulsion behind a fa- 


702 


MEG Bs % 4 
es 
ed 


cade of what he called “suasive” 
An unsatisfied-judgment fund accumulates 
money through the use of taxing 
power, and the funds are used to compensate 
for injuries inflicted by uninsured motorists. 


measures. 


State 


Recognizing that the state bar association 
had supported the unsatisfied-judgment fund 
course earlier in the year, Mr. Bohlinger 
told the lawyers that, in his opinion, adop- 
tion of such a system would be unwise and 
that “it is unfair and inequitable to levy 
upon insured motorists any of the cost of 
eliminating the problem which they do not 
create.” He added a warning that the estab- 
lishment in New York of a huge fund of 
money would be the first sure step toward 
getting the government into the insurance 
business in competition with private enter- 
prise. 


Success Story 


When an indemnity 
policy containing a condition clearly set out, 
and a loss is suffered by an assured who has 
not satisfied the condition, it would seem 
to be elementary that the insurer should not 
But nothing in the law 
is ever quite as simple as it seems, and an 
result was reached in a 
Canadian case involving a jewelry theft. 


insurer issues an 


be and is not liable. 


opposite recent 

The jeweler was an immigrant Pole who 
did well for himself in the New World. He 
came to Canada in 1948 from a German 
prison camp in Austria, worked for a while 
in a jewelry store in Toronto and by 1950 
was able to purchase his own store, at a cost 
of $15,000 for the real estate and inventory. 
He knew practically no English. 

Twice his show window was broken and 
merchandise stolen. Payment by the insurer 
was unsatisfactory to him, and he demanded 
and received a new policy for $3,000—the 
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PERSONS AND EVENTS 


Building a foundation for sound insur- 
ance planning is the announced theme of 
the American Management Association’s 
fall insurance conference, to be heitd No- 
12-13 at the Drake Hotel in Chi- 
More than 800 corporate insurance 


vember 
cago 
managers are expected to attend. 

The Home Office Costs Forum of the 
Health and Accident Underwriters Con- 
ference will be held October 19-20 at the 
Edgewater Beach Hotel, Chicago. Speakers 
will include Edward F. O’Toole, New 
York costs consultant, Irving L. Wood 
of Mutual Benefit Health & Accident and 
Russell Wetmore, Mutual Life of New 
York. Conference company relations di- 
rector Roy A. MacDonald will moderate 
Robert A. Savage of 
Wisconsin National Life will lead a work- 
shop discussion. 


a panel discussion 


Accident and 
Health Underwriting” is the subject to be 
discussed at the Seventh Annual Under- 
Health Accident 
Conference to be held at 
Beach Hotel in Chicago 


“Present Concepts of 


writing Forum of and 
Underwriters 
the Edgewater 
on November 3-4, according to an an 
nouncement by Underwriting Committee 


Chairman C. M. Barry of Ohio State Life 


Laurence B. Soper, assistant vice presi- 
dent of the New York Life 


Company, was unanimously 


Insurance 
elected chair- 
man of the Governing Committee of the 
Accident Health 
writers at the meeting of the 
bureau at the Seigniory Club in Quebec 
October 8. The 
meeting, with a record attendance of 180 


Bureau of and Under 


annual 
Province, Canada, on 
representing 87 companies in the accident 
and health field, marked the sixty-second 


anniversary of the bureau 


involved in the Rosenberg v 
Fund Insurance Company, CCH 
CANADIAN INSURANCE LAW Reports § 1-122, 
decided by the Supreme Court of Ontario 


on August 12, 1953 


policy Case, 


Fireman's 


One of the insuring conditions in the pol- 
icy was that “the Assured will maintain a 
detailed and itemized inventory of his or 
their property and separate listing of all 
travelers’ stocks, in such manner that the 
exact amount of loss can be accurately de- 
termined therefrom by the Company.” 


The Coverage 


A Real Estate Appraisal Conference 
will be held at the University of Missis- 
sippi, University, Mississippi, on October 
23-24. 

The new managing director of the Na- 
tional Association of Life Underwriters 
is Lester O. Schriver. He 
imously selected for the position left open 
by the of B. N. Woodson. 
Mr. Schriver is a president of 
the NALU. 

Advertised as the biggest safety event 
of the year is the Forty-First National 
Safety and Exposition to be 
held in Chicago from October 19 through 
23. Headquaters for the event will be in 
the Conrad Hilton Hotel, but most of the 
200 sessions planned will be held else 


was unan- 
resignation 
former 


Congress 


where throughout the city. 


Pennsylvania’s Award of Merit from 
the National Driver Education Award 
Program was presented October ‘1 to 
Dr. Frank B. Haas, state superintendent 
at the annual State Education 


Congress in 


of schools, 
The award, a 
bronze plaque, recognized Pennsylvania’s 
progress in high school 
driver The award 
program is sponsored by the Association 
of Casualty and Surety Companies. That 
group’s educational Price E. 
Clark, made the 

The Connecticut Award of Merit was 
made at Hartford on September 28 to 
Lieutenant Governor Edward N. Allen 
by Manning W. Heard, local insurance 
leader, ata presentation ceremony during 
a Connecticut Safety Commission lun 
cheon. Mr. Heard, first vice president of 
the Hartford Accident and Indemnity 
Company, is president of the Association 
of Casualty and Surety Companies, sponsor 


Harrisburg 


improving 1ts 


education program 


director, 
presentation 


of the driver education award program 


On February 2, 1952, a third theft oc- 
curred; this time practically the entire stock 
of the little was taken. The 
insurer because the re- 
quired inventory had not been kept 


jewelry store 


resisted payment 


Despite his failure to satisfy the condition, 
was allowed to recover $3,000 
The court said, by 


the jewele 
and costs. way of ex- 
planation of its decision, that the insurer’s 
agent had estimated the value of the stock 
to be in excess of the face value of the pol- 


icy; that records kept, even though not de- 
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tailed enough to satisfy the condition, were 
sufficient to establish that a loss in excess 
of $3,000 had occurred; that the inability of 
the assured to read English and the absence 
of proof that the condition was explained to 
him and that 
there had been no challenge to his good faith 


had a bearing on the case; 


or business morals 


It is not news to insurance 


Soap opera. 
attorneys that they must be well versed in 
virtually every field of law to properly serve 
insurer clients. An illustration of this need 
for knowledge outside insurance law is im 
plicit in another Canadian case, Buckley 7 
Lever Brothers, CCH CANADIAN INSURANCI 
Law Reports § 84657 (1953) 
the doctrine of implied 
law of 


The doctrine 
lows: A 


sees a cigarette display 


25-cent-price sign. 


Involved was 
warranties in the 
sales 


may be illustrated as fol 
store and 
surmounted by a 
He picks up a package 
A clerk 
No words have been ex- 
changed, but a contract has been offered, ac 
cepted and executed. The seller has prom 
ised 


man walks into a cigar 


and puts a quarter on the counter. 
takes the money 


several things whether he realizes it 


or not. These promises are called warran 
ties implied in law. Among them is one that 
the goods is of merchantable quality and as 
safe for use 
pect. For breach of this or other implied 


warranties of 


as a reasonable man would ex 


sale the seller is liable in 


damages 


In the principal case, a soap manufacture 
advertised a free offer. 
bought the 
top and 


The plaintiff house 
wite product, sent in the box 
a plastic apron with 12 

When she put the latter 


of them shattered, a fragment 


received 
plastic clothespins 
to use, one 
pierced her eye and permanently injured it 
She sued 


The lady collected $6,689.32, of which sum 
$189.32 was the total cost of treatment for 
the injury The remaining $6,500 was for 
pain, suffering and disability. She showed, 
among other 
to the 


which 


things, that she made known 


seller «the particular purpose for 
the goods were reqvired, and that 
she relied on the seller’s skill or judgment, 
that 


which it 


and the goods were ota description 


was in the course of the seller's 


business to supply. 


It is probable that the idea for the clothes 
pin giveaway was conceived by an advertis 


ing agency employee whose worth to the 


be said to have been re 
$6,689.32 Advertising 


agency may now 


duced by exactly 
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men are not unused to difficulty, however, 


if popular fiction about them can be be 
lieved. They are notoriously susceptible to 
ulcers (The Hucksters) 
are also reputedly witty (//ow to 
Without Really Trying) 


can only hope that the author of the clothes 


Paradoxically, they 
Succeed 
in Business One 
pin-giveaway idea will not dismiss this bit 
of bad luck with the that there 
is more to a than 


comment 


soap account meets 


the eye. 


Consideration 
for Double Indemnity Premiums 


killed nor 


disabled as a result of military service sued 


A veteran who was neither 


for the return of the additional premiums 


paid for double indemnity and disability 


benefits charging that while he was in the 
considera 
this 


military service he received no 


tion for these payments. <As_ usual 


policy called for an additional annual pre 
mium for total and permanent disability and 
a further additional double 


indemnity These endorsements contained 


premium tor 


the usual exceptions that there would be no 
compensation for death or disability result 
ing from military or time 


naval service in 


of wart 


The plaintiff went into military service on 
April 16, 1942 and was discharged on June 
7, 1946 having paid his premium and hav 
ing suffered no disabilities during his mil 
tary service 


An insurance policy is issued against the 
The 
never occur, but the possibility of its occur 
present. If 
consideration In 


potentiality of an event event may 


rence is and there is no 
potentiality 


the case at bar there was the possibility ot 


was 
there is no 
through accidental 
through 


death occurring 
other than 
thereto For 


might 


means 
incident 
lightning 
have occurred and it would not have 


War or an 
example, death by 
happened as a result of war Particularly 
true 


“result 


is this when the 


called 


exception 18 a so 
The 


“Status” 


clause.’ distinction 1s 


made between a and a “result” 


clause. 


Where the exception is so worded as to 


limit the coverage to exclude events which 


might occur while the insured is a member 
of the 
clearly have no consideration for his prem 
ium payment during service. 
not the 


disability contract excepts disability resu/t 
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armed forces, the insured would 


But such was 


wording here, for the permanent 





ng from military or naval service in time 


That is clearly a “result” clause 
narrower in 


clause The 


al Waf}l 
and 1s tar 
the “status” 


application than 
double indemnity 
contract also excepts deaths resulting trom 


War or any act incident thereto 


language 
issued to the plaintiff 
covering the points involved here 


There is no ambiguity in+ the 


used in the policy 


Che premiums paid were for a considera- 


tion of might 


military 


coverage, which eventuate, 


and 
during time 
resulted death 
or disability, which was expressly excepted, 


even though in the service 


even though engaged 1n service 
have 


of wat There might 


just as there might have resulted death or 


disability which was not excepted, even 
service It is the latter 
potentiality for which plaintiff paid —AKop 
lovits v. New York Life Insurance Company 


Municipal Court of New York 


June 9, 1947 


though in military 


Svracuse, 


New License Procedure 
Fixed in Pennsylvania 


October 1, 
msurance 


IBM 


nouncement directed to all fire, casualty and 


Effective 


1953, all new Penn 


svivania agents’ licenses will be 


issued on 


cards, according to an an 


life insurance companies and reciprocals by 
Artemas ( 


Commiussionet 


Leslie, Pennsylvania Insurance 


The card system, the announcement said, 
makes it unnecessary for applicants to sub 
mit dual cards, forms IABR-21 for 


viduals, and IABR-21PC for 


and/or corporations 


indi 
partnerships 


hose desiring turther intormation were 


Wilson, 
Brokers, 


Department, Harris 


to direct inquiries to R. 7 


Division of Ag 


Pennsylvania I urate 


advised 


Chiet, ents and 


burg, Pennsylvania 


Insurance in Cuba and Australia 
The 


industry in 


resumes of the 
\ustralhia 
Staff, 


following insurance 
Cuba and 


pared by the 


were pre 


Insurance Othce ot 


International Trade, United States Depart 
ment of Commerce, Washington, D. C 


In Cuba the government agency charged 
with supervising the insurance industry 1s 
the Pireccion de 
ance), 


(Bureau of Insur 
part of the Ministerio de 
Comercio (Ministry of Commerce). 


Sequros 
which is 
Insurers 
are required to secure authorization from 


that agency before doing business in Cuba. 


The Coverage 


Cuba has the same requirements fot 
foreign insurance companies wishing to do 
business 


there as it Cuban 


may either 
under the 
general corporation laws of Cuba or operate 
through a branch office. 
must 


specihes tor 


companies. Foreign insurers 


form a domestic corporation 


An agent in Cuba 
be designated and authorized to act 
legal 


as a representative of the insurer. 


Under Decree Law No. 467 of September 
7, 1934, insurers are required to make the 
following 


deposits in order to qualify to 


fire insurance $75,000, 
workmen’s compensation $100,000 and each 
$25,000. Deposits 
made in cash (“legal tender,” 
law ), or 


do business in Cuba 


other branch 


may be 
according to 
Cuban Government bonds; 35 per 
cent of the deposit may be in foreign gov 
ernment bonds, provided they are accepted 


by the insurance authorities of 


the foreign country to meet deposit require- 
ments there. The 


supervisory 


Minister of the Treasury 


is authorized to determine the 


valuation 
given government bonds put up as deposits. 
Bonds are accepted at market 


or tace value, whichever is lower. 


their value 


\side trom the above-mentioned qualify 
ing deposits, Law No. 467 itself 


does not explicitly require the retention in 
Cuba ot 


Decree 


insurance funds. How 


ever, tunds of insurance companies, as well 


company 


as funds of other types of enterprises which 


are transterred abroad, ar¢ subject to cer 


tain taxes 


tax of 2 per 


‘There is a Cuban capital export 

cent which is levied on all re 
mittances abroad 
0.08 pet 
terms ot 


on all 


Also there is a tax of 
cent monthly 
Decree No 


funds 


imposed under the 
765 of March 3, 1950, 
maintained abroad by Cuban 
businesses established in Cuba 
case Of insurance 


nationals or 


In the companies operat 


ing in Cuba, this monthly tax is applicable 
under Article Second to corre 
sponding to Cuban insurance not invested in 
Cuba 


“reserves 


hese taxes were apparently 
designed not only for revenue purposes but 


also for economic reasons in the sense of 


limiting investments in 


countries 
Cuba. 


foreign 


and encouraging investments in 


At the end of 1951, 


ance 


there were 137 insur 
companies reportedly 

There Cuban 
(locally-incorporated) companies, 32 British, 
30 United States, Canadian, three 
Swiss, one each French, Spanish, Australian 
and Total premium in- 
come for all insurers increased by about 86 
per cent during the period from 1945 to 
1951, going from $28.9 million to $53.4 mil- 
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authorized to 


operate in Cuba 


were 6] 


seven 


Brazilian. annual 





Direct Insurance Premiums, Cuba, 1945-1951 


(In 1,000 Cuban Pesos) 

Branch of 
Insurance 1945 1946 1947 1948 1949 1950 1951 
Life 9,256 10,025 11,786 13,660 13,862 13,998 14,146 
Fire 7,044 6,865 7,492 8,453 8.962 9,612 12,052 
Marine 1,618 1,844 1,275 2,214 ¥ 715 1,965 2,427 
Workmen’s Compen- 

sation 7,437 8,477 10,681 11,967 11,512 11,744 12,093 
Accident and Health 2,931 3,590 3,869 4,582 4.036 4.651 6,764 
Automobile 612 873 1,737 3,478 4,208 5,149 
Jonding 587 689 569 726 669 690 804 


Total 28,873 32,102 36,545 43,339 44,234 46,868 53,435 


lion In comparison, Cuba’s national in Decree Law No. 800 of April 4, 1936. Cov 
come increased about 73 per cent, according erage may be bought only from authorized 
to one estimate, going from $1,072 million insurers. Under the law, the Minister of 
to $1,860 million. The accompanying table Communications determines the amount of 
is based on unofficial reports and sets forth insurance to be carried by truck and bus 
total premium income of all insurers, do owners, but may not fix the limit for com- 
mestic and foreign, during the period from  pulsory coverage in excess of $21,000 per 
1945 to 1951, vehicle. The minister may exempt from 
In 1945, Cuban insurance companies wrote compulsory insurance, trucks used only to 
39 per cent of total business, United States haul owners’ goods, if he considers the 
insurers wrote 21 per cent, Canadian in owner financially responsible. 
surers 22% per cent, British 17 per cent and The basic workmen’s compensation act 
others one half of | per cent In 1951, the 1S Decree No 2687 at Novembe F 16, 1933, 
Cuban companies’ share rose to 48% per as amended. Insurance is compulsory with 
cent, while United States insurers wrote respect to industrial accidents and specified 
16% per cent, Canadian insurers 15% pet occupational diseases, unless the employer 
cent, British 19 per cent and others on makes satisfactory proof of his financial 
half of 1 per cent. ability to meet claims which may arise, 1n 
Life insurance premiums between 1945 which case he may be permitted to assume 
and 1951 increased 53 per cent, going from — the risk without taking out insurance, Bene 
$9.3 million to $14 million. In comparison, fit payments are fixed as follows: for tem 
time deposits (excluding government and porary disability—cash payments amounting 
social security funds) in savings banks, to one half of wages for a maximum period 
increased 10 per cent, according to one esti of one year; for total permanent disability 
mate, from $74 million in 1945 to $82 mil pension equal to two thirds of annual wages ; 
lion in 1951. Life insurance in force totaled for permanent partial disability—pension 
$269 million at the end of 1950, compared equal to one half of reduction in earning 
with $150 million in 1945, It has been esti capacity. Provision is made in fatal acct 
mated that on a per capita basis, the amount dent cases for pensions to survivors rang 
spent in Cuba tor life insurance premiums ing in amount from 20 per cent of annual 
is among the highest in Latin America. Life ag a maximum of 70 per cent. In 
insurance is sold by 11 Cuban companies, ut riting workmen’s compensation in 
five Canadian, four United States and one urance are subject to special requirements 
each British, Spanish and Brazilian. Can They are subject to the control of the 
adian insurers do the greatest volume of Ministry of Labor and must observe the 
life business and in 1951 wrote 57 per cent scale of minimum premium rates set by 
of life premiums; Cuban insurers wrote 30 the Ministry. In addition to the qualifying 
per cent and United States insurers 12 per deposit of $100,000 mentioned above, a 
cent lhe Cuban insurers are reported to further deposit of $5,000 for each $25,000 
be writing an increasingly larget portion ot of workmen’s compensation premiums in 
life business annually About four fifths of excess of $100,000 must be made annually. 
the life premiums collected by Cuban in Separate books for workmen’s compensation 
surers, according to a recent estimate, are business must be kept in Spanish and re 
for industrial life insurance. serves for premiums must be covered by 
Automobile third party liability insurance the purchase of Cuban securities. Of the 


is compulsory for trucks and busses, under 6 insurers writing workmen's compensa 
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tion 22 are Cuban, three British 


HUSINESS, 


and one United States 


\ compulsory maternity insurance scheme 


applying to all employed persons 


| except 


farm workers and domestic servants is ad 
ministered under the 


Ministry ot 


to contribute 


supervision of the 
required 
one half of 1 per cent of total 
“Maternity Fund” 


contribute one fourth of 1 per cent of earn 


Labor. Employers are 


payroll to the employees 


Cuba does not have a unified old age, dis- 


ability and survivors’ insurance program 


United States 


‘ How 
the last 35 years, or so, 


such as exists in th 


ever, over a number 


of laws have been enacted setting up pen 


sion funds in various industries, trades and 
different tunds now 


protessions. Lhe many 


in existence appear to provide for compul 


sory coverage tor almost all employed pet 
methods 


itunds, but 


Financing among the 


sons 


Vary 


different them are fi 


most ot 


nanced by compulsory payroll deductions, 
paid by both employers and employees to 
the Ministry of In addition, the 


government adds subsidies for 


Finance 


some funds 


For example, the lawyers’ pension fund gets 


the proceeds of a documentary tax levied 


on all legal documents executed and suits 


filed \ 


for insurance 


pension fund was recently set up 


company employees; it is to 


be financed by a premium tax of one fourth 


to one half of 1 per cent, which will be im 


posed over and above the present 14 per 


cent premium tax The various pension 


funds are self-governing, subject to the 
control of a committee appointed by the 


President. Investment of fund assets may 


only be made with the approval of this 


committe 


\ tem of insur of bank deposits 
Decree Law No. 384 
ot September 7 52 
$10,000 maintained 
National Bank of Cuba, w be 

A Deposit Insurance Fund is to be 
capital of $10 


was provided 
Deposits ot up to 
member banks of the 
covered 
created 
with a 


million Che fund’s 


will be run by a board headed 


Minister of |] 


operations 


by the inanee 


stralia 1s 


. msurance 


busi 
subject to regulation y the Common 


wealth Government and to some extent by 


the separate states as well. Insurance com 


panies cannot begin business without the 


approval of the Commonwealth Govern 


ment In general, the affairs of nonlife 


supervised by officials of each 


while life 


insurers are 


state in which they operate, 


msul 


The Coverage 


ance companies are supervised exclusively 


Insur 
were 


Commonwealth 
1951 
reportedly 140 insurance companies in oper- 
ation, oft 


by the Office of the 


ance Commissioner In there 
which 75 were Australian and 65 
Most of the 


other 


foreign foreign 


British 


companies 
Commonwealth 
countries, although Irish, Dutch, Swiss and 
United 
sented 


were trom 


States companies were also repre 


Compulsory workmen’s compen- 
sation insurance and automobile third-party 
liability insurance laws are in effect in all 


the Australian states. 


Under the Australian Commonwealth In- 
surance Act, 1932, nonlife insurance compa 
nies are required to make qualifying deposits 
Foreign nonlife companies incorporated o1 
having their home offices outside the British 
Commonwealth are 


£60,000. 


required to make a de 
Nonlife with 
offices in a commonwealth country 
£50,000. Australian nonlife compa 
nies deposit £5,000, plus £1,000 for each 
£5,000 of annual premiums over £25,000, 
until the total deposit £40,000. The 
required amount must be deposited with the 
Commonwealth 


posit ot companies 
home 


de posit 


reac | es 


cash or in 
Australian bank certfi 
unencumbered title to 
and first thereon, 
debentures 
subject to 
Under the 
Sstat¢ 
are required to 


‘Treasurer, in 
government bonds, 
cates or guarantees, 
freehold land 


or corporate 


mortgages 
and 
the ‘Treasurer’s 


other 
approval. 
exercised by the 


securi 
ties, 
supervision 
various nonlife 


governments, insurers 


furnish copies of annual 


The 


nonlife 


accounts and other 
Ing Table \ 


and claims in 
1945-1950 


data 
forth 
Australia 


accompany 
sets 


premiums 


for the period 


Phe life industry is subject to 


supervision by the 


Insurance 
\ustralian Common 
Lite 


Foreign 


Government under the Insur 
1945 1950 


transact life 


wealth 
ance Act, 


wishing to 


ompanies 
insurance in Aus 


tralia are required to make a 


£50,000. Life 
rated in 
£5 000 


deposit ot 


msurance companies mcorpo 


! 
\ustralia are required to deposit 
£5 000 


reac hes 


initially, and, thereafter, 
annually until the total 
£50,000. The required amount 
deposited with the Commonwealth 
urer in cash or in the 
listed 


ance company deposits 


deposit 
must be 
Treas 
various types of 


investments above for nonlife 


insur- 
Supervision of life 
Com 
missioner who is appointed by the Governor- 


insurers is vested in an Insurance 


General, and who its subject to direction by 


the Commonwealth Treasurer 
In 1951 


msurance 


there were reportedly 20 life 


companies subject to the juris- 
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diction of the Insurance Commissioner, in- government insurance offices—the Govern 
cluding 18 Australian, one British, and one ment Insurance Office of New South Wales 
New Zealand company. All of the Aus- and the Queensland State Government In 
tralian companies write both ordinary and — surance Office—which transact life insurance, 
industrial life insurance except one, which but which are not subject to supervision of 
writes only industrial. The British and New — the Insurance Commissioner. 

Zealand companies write ordinary life. The Life insurance companies are permitted 
accompanying Table B shows premiums to invest their funds in such manner as each 
received and claims paid for these compa- company sees fit, subject to the provisions 
nies, and Table C shows total life insurance of the Commonwealth Life Insurance Act 
in force in Australia. The figures given do As of December 31, 1951, assets of life 


not include business written by two state insurance companics totaled £560,842,933; 


Table A 


Nonlife Insurance: Premiums and Claims Paid 


Branch of (a) Premium Income (in £1,000) 

Insurance 1945-416 1946-47 1947-48 1948-49 1949-50 
Fire 7,008 7,775 074 10,743 
Workmen's compensation 5,203 6,283 8 060 10,066 
Automobile 3,165 4,008 5,070 8,084 

Marine 1,637 2,367 3, 3,635 
Miscellaneous * 3.344 3.973 6,354 


Total 20,357 24,406 
(b) Claims Paid (in £1,000) 

Mire 1,730 2,101 , 
Workmen’s compensation 3,695 4,799 Fi 5,92( 6.292 
Automobile 1.889 3,014 ) : 7.665 
Marine 4$()7 638 : 2485 1,784 
Miscellaneous * 074 1.210 ? 93 ps 2.997 

‘Total 8,795 11,762 16,353 18,898 21,168 
* Includes personal accident, public liability, plate glass, boiler, livestock, burglary, 

fidelity, aviation, et« 


Table B 


Life Insurance: Premiums and Claims Paid 


Premiums (In £1,000) 
1945 1946 1947 1948 1949 1950 1951 
Industrial life 9.370 9 879 10.510 11.405 11.790 172 303 17? 865 
Ordinary life 20,239 22,779 26,110 21,198 32.242 36.540 10.993 
Total premiums 29,609 3 36,620 10,603 14.032 } 5325 
Claims Paid 
Industrial lite {911 2 5,461 5,835 
Ordinary life 12.628 3.531 12.832 12.863 


Total claims paid 17,539 8,732 17,927 18,698 


Table C 
Life Insurance in Force 


(Number of policies expressed in thousands: sums insured in £1,000) 
Industrial Life Ordinary Life Tota 
No. of Sum No. of Sum ( Sum 
polictes insured __ policies msured rolicies nsured 
1939 2,492 111,862 1,243 $27,291 3,735 539,153 
1940 2,610 117,555 285 142,904 3,895 560,459 
1945 3,279 163,459 1,587 578,435 4,866 741,894 
1950 3,786 238,700 2,274 1,009,200 6,060 1,247,900 
1951 3,832 253,800 2,448 1,169,800 6,280 1,423,600 
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£ 418,824,979. 
percentage of life 


the total at the end of 1947 was 
A comparison ol the 
assets which went into 
investment during this 
period indicates a slight change in invest- 
ment 
(both 


cent of all 


insurance company 


various types of 


preterence Government securities 
local) 
1951 and 74 per cent 
in 1947 bonds and hold 
ings made up 6.8 per cent in 1951, and 2 per 
cent in 1947 
made up 25 per cent in 


1947 Chese 


appear to indicate a movement 


tederal and made up 62 per 
assets in 
Industrial stock 
Loans, principally mortgages, 
1951 and 18% pet 
cent in percentages would 
away 


1947 


been 


trom 
This 
brought 


securities 


reported to have 


government SINC¢ 


trend is 


about by the desire of the companies to 


reach a more balanced distribution of assets 


by diverting funds into industrial bonds an¢ 


stocks and into mortgages. The alteration 


in investment policy was apparently under 


taken also to counteract a decline in interest 
earnings and was successful in some measure 
The effec 


rate, representing the 


in reversing a downward trend 


tive interest over-all 
earned by life 


their 


rate of interest insurance 
funds, 
1950, after 
having been 3.53 per cent in 1949, 3.56 per 
1948 and 3.60 pet 1947 


Over-all investments 


companies on invested stood 


at 3.57 per cent at the end of 


cent in cent in 


figures showing 


made by nonlife insurance companies are 


not available on a composite country-wide 
basis. Nonlife insurers follow varying prac 


investing their assets, but assets 
appear to be 
and government 

Automobile 


is compulsory in all states 


tices in 
mainly held in bank deposits 
securities 

liability 
Owners of auto 
required to take out 


third-party insurance 


mobiles are insurance 
with an authorized insurer to cover liability 
for death or bodily W orkmen’s 


insurance is also compulsory 


injury 
compensation 
Australia 
British 


In general, statutes 
although 
differences in the various laws on 


throughout 
are based on legislation, 
there are 
this subject. In addition to state workmen's 


compensation legislation, there are several 


W oO! kme n’s 
apply te 


Commonwealth 
Acts The \ 


to seamen and to persons re sident in feder 


Compensation 
government empl yees, 


ally administered territory 
All the 


owned insurance companies which compete 


state governments have state 
to some extent, with private insurance com 
In New South Wales, the 


insurance carrier sells all 
of life and nonlife insurance, but reportedly 


panies state 


owned branches 
does mostly workmen's compensation busi 
State 


writes all 


Queensland Government 


Othee 


ness. The 


Insurance also branches, 


The Coverage 


but specializes in fire and casualty, and has 
a monopoly of workmen’s 
business within the state. 


compensation 
In Tasmania thie 
state-owned company sells nonlife insurance 
The state-owned companies in Victoria and 
Western Australia automobile and 
workmen’s compensation insurance In 
South Australia the fund 


confines its 


write 
State insurance 


activities to insuring risks on 


state-owned property According to r¢ 
ports, the Commonwealth Government has 
followed the 


surance 


practice of dividing its in 


needs among the various state 


owned companies, which reinsure= any 


Part VI of 


authorizes 


excess with private reinsurers 
the Life Insurance Act, 1945-50, 
the Governor-General 


to establish a Com 


monwealth Government Insurance Office to 
sell life 


there has been no report that this authority 


and other branches of insurance; 


has been exercised 
Under the Australian social security pro 
gram, old-age pensions are payable to men 


age 65 women age 60 and 
over, subject to a means test and to qualifi 
cations of residence 


ter. Old-age 


and over, and 
, citizenship and charac 


pensions are financed, along 


with 13 other social security benefits, by 


revenue and payroll 
Old-age pensions are administered federally 
through the 
Social Services, which has branch offices in 


Irom income taxes 


Commonwealth Department of 


the six state capitals and regional offices in 
country bene 


fits include invalidity and widow’s pensions, 


areas. Other social security 


sickness and unemployment benefits, all of 


which are subject to a means test, and ma 


ternity benefits and children’s allowances 


According to a recent estimate, the cost of 


social security benefits in Australia repre 
sents an annual expenditure of about 51% per 


cent of national 


mcome 

A federal scheme for encouraging hospital 
insurance became effective in January, 1952 
Under it, 
zation 


with 
msurance companies are 
their benefit 
by additional 


persons insured 


hospitali- 
entitled to 
payments supplemented 
benefits contributed by the 
In order to be 


to participate, so as to 


have 


federal government eligible 


secure tor policy- 
holders the additional governmental benefits, 
the insurance company must be registered 


Health. That 


whether to grant 


with the Director-General of 
official, in determining 


or retuse registration, acts on the recom- 
mendation of a committee consisting of the 
Actuary and an 
the Department of Health. The Director- 


General has been given supervisory powers 


Commonwealth officer of 


over participating hospitalization insurance 
companies, 
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Selected Decisions 
from All Jurisdictions 


NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Expert Testimony 
in Malpractice Action 


The Kansas Supreme Court reversed the 
lower court on the matter of expert testi- 
mony and holds that where the results 
are so pronounced as to be apparent to 
anyone, any layman familiar with the 
facts may testify. 


This is a malpractice action alleging that 
the doctor permitting a 
breathing 


Was negligent in 
tube to 
plaintiff's throat and failing to discover this 


a period of about 36 hours 


become lodged in the 
condition for 
The 
trial on the grounds that the 


doctor a new 
expert 
sustain thi 


lower court granted the 
testi 
sufhcient to 


mony Was not 


verdict 


disk between the 
half dollar, 
a hole in it and two wire loops about four 
or 4! This type of airway 
is sometimes placed in the mouth of the 
tongue falling 
while under the in- 
fluence of an The patient 
swallowed the airway and it 
throat for approximately 36 hours. 
During that 36 hours the doctor called on 
the plaintiff four times. The hospital rec- 
ords show that the airway was used but the 


An airway is a metal 


size of a quarter and a with 


inches long 


keep the from 
throat 
anesthetic 


patient to 
back into the 
must 
have stayed 


in her 
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looking at 
com 


doctor did not when 
the chart The 
plained of pain in her throat. The 
1 


notice it 
patient repeatedly 
patient 
was apparently strangling and unable to 
talk and her 


was by 


only means of communication 


writing notes Finally the doctor 


called a throat specialist who made an ex- 
amination on the patient, found the airway 


and extracted it from her throat 


It requires no medical expert to inform 
the jury that it was negligent for a doctor 
remain in the 


to permit an airway to 


patient’s throat for a period of 36 hours, 


during which time the was choking 
and could hardly 
could not talk Held: There 
expert testimony to support a general ver 
dict of the | 


setting 


patient 


breathe and 


gagging, 
was sufficient 
jury and the court erred in 

aside that verdict and 
trial—Bernsden v. Johnson 
Supreme Court. April 11, 1953. 2 
; (2d) 206 


yranting a 
Kansas 
NEGLI 


new 


GENCE CASES 


Improper Care of Injury 


The patient went to a second doctor who 
discovered tetanus and hospitalized him 
for 26 days. The first doctor was held lia- 
ble for failure to treat the patient as was 
necessary by the customary practice of 
medicine in that locality. Tennessee 
Court of Appeals. 


The plaintiff injured his hand and sought 
treatment of the doctor. The 
fragments or 

from the 


defendant 
failed to 


le OSC 


defendant remove 


slivers of bone 
that 


to be amputated. 


wound so 
it became infected and the finger had 
The doctor 
administer tetanus antitoxin which was clearly 


I L J — October, 1953 
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indicated and was necessary by the cus 


tomary practice of medicine in that locality. 


The plaintiff then visited a second doctor, 
who him to the 
sedatives to 


immediately sent hospital, 


gave him narcotics and relieve 


the pain and treated him for the tetanus 
The court affirms the judgment for the plain 
tiff.—J ohnson Moncuw Court 
of Appe als NEGLI 


GENCE Cases (2d) 


| ecnnesse¢ 
February 1953. 2 
386 


Doctor as Assaulter 


The patient asked that a spinal anesthe- 
tic not be used and was assured it would 
not be, but this sort of anesthetic was 
administered. Oklahoma Supreme Court 
affirms judgment against the anesthetist. 


Was advised by net doctors 


The plaintiff 


to have her appendix removed. She con 


sented to the operation and stated that she 
and did not 
her that 


1 
block 


of a spinal block 
The doctor 

she would not ven a= spinal 
While she Ve hospital and 


to the operation she wi old by 


Was “atraid 


want one assured 


tor and 


} 
hat she wi: 


anyone patient’s chat 


notation that the patient did not 
anesthetist disre 


1 
used thi 


spinal anestheti Che 


and 


the mstructions 


garde d 


or anestnet Lhe patient, according 


testimony, had a normal i 


conval scence 
lowing the « peratiol 


lee hes 


111) ¢ 
unae 


| six days fol 


rl ot 
period 


a 


able oO We x 0) steps 


and Was 


rot out of J but 


d definite indications 


' 
own bot! 


Th pain ased to th date ol 


’ : } 
the tria hn We Ihe 


davs and since leaving the hospital she had 


been unable t unassisted by crutches 


move 


braces n Was unable to raise or con 


manner. ‘The doctors 
seemed to belheve at, because é epi 
| in the city at 


Held: A doc 


rming without 


demic of 
contracted 
an expert perio 

| he instructions ot 


in the use of a method of anesthetizing, is 


assaultet and liable tor whatever 


in law an 
damages proximately flow from the admin 


istration of the type of anesthetic adminis 


tered. The controlling surgeon in a surgery 


case, who chooses the anesthetist—an ex 


Negligence 


hospital for 100 


pert in his night—and who 
that 


not be 


own promises 


a spinal block, as an anesthetic, will 


does not thereby become an 


given, 


insurer against the administration of such 


anesthetic; he will be considered an as 


saulter, unless he does what can be reason 
ably expected of him under the circumstances 
to prevent the administration of a_ type 
of anesthetic specifically objected to by the 
patient.—W’oodson v. Huey, Oklahoma Su 
Court. June 23, 1953. 2 NEeGLIGENCI 


(2d) 284 


preme 
CASES 


Surgical Sponge 
in Patient's Abdomen 


This action is against a hospital alleging 
damage, under respondeat superior, for 
tort of a nurse and surgeon. The lower 
court granted an order for summary 
judgment as to the hospital. The Florida 
Supreme Court reverses. 


\n abdominal operation was performed 
on the plaintiff in the 


Another 


plaintiff’s abdomen in another hospital some 


defendant’s hospital 


operation was pertormed on the 


nine years later and then a 


sponge Was 


found and removed 


he point at issue here is whether or not 


the pleadings supported by the affidavit 
presented a material issue of fact. A stated 
cause of action should never be overthrown 
by technical impediments that do not 


Whether the 


rule or a 


go to 


the merit of the law techni 


cal impediments be a statute 1s 


not material The pleadings presented a 


vhether or not the nurse w; 


question of 


an agent of the hospital or of the 


! 
or whose ag 


ents the nurse and 
If the and 
the hospital, under the 
spondeat superior, it error to dis 
charge the hospital as a party. —Wlson v. Lee 
Vemorial Hospital 
April 21, 1953 


surgcons 
nurse surgcons were 
agents oft doctrine 
ot re was 
Florida Supreme 


2 NEGLIGENCE ( 


ourt 
ASES (2d) 


Exhibitor Negligent 
in Marksman Accident 


This is an action by the insurance com- 
many seeking to recover indemnity from 
the exhibitor after the settlement of judg- 
ment against its insured. Eighth Circuit. 


The plaintiff in this action is in the business 


of conducting sportsmen’s shows (One ot 


the acts in this show was billed as “Two of 


the World's Greatest 
employees of the 


Marksmen” who were 


Remington Arms Company. 


An orchestra played before and after but 
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not during the act and the orchestra leader 
had agreed with the performers to keep mem- 
bers of the orchestra out of the firing line. 
The exhibitor had also agreed that the roped 
off area which was the firing lane was to be 
kept human One of the 
musicians was shot, and his body was found 


clear of beings 
in the roped-off area. The administrator of 
the deceased’s estate brought action against 
the Remington Arms Company, which held 
liability insurance with the defendant in this 
The judgment settled and the 
insurance company subrogated to 


case was 
became 
whatever rights the Remington Arms Gom 
The lowe1 
court found in favor of the insurance com 
holding that the 


As between these parties the proximate 


pany had against the exhibitor 


pany exhibitor was negli 


gent 
cause of the accident was the failure to keep 
the safety lane free from human beings. Judg 
ment for the insurance company is affirmed 
Kahler v. Liberty Mutual Insurance Compan) 
United States Court of Appeals for the 
Eighth Circuit. June 15, 1953. 2 Necricencs 
Cases (2d) 237 


Foreseeable Injury 


Foreseeability of injury is a requisite of 
proximate cause. North Carolina. 


The plaintiff's evidence made out this 


Case 


(1) The 
enced in the moving of buildings from plac: 


plaintiff's intestate was experi 
to place by means ot rollers and screw sup 
ports 

(2) The 
Light Company, which was engaged in fur 


defendant Carolina Power 


nishing electricity to the public, distributed 
electricity through a settled community im 


west of the corporate limits of 


Raleigh in Wake 


which 


mediately 
the City of 
transmission line, 


County by a 
public 
highway at a height of 17 or 18 feet above 
the surface of the highway. The 


crossed a 


transmis 


sion line consisted of bare copper wires, 


which carried approximately 7,200 volts 

(3) The plaintiff's intestate entered into 
a contract whereby he obligated himself to 
move a one-story building from its original 
site to a new location 

(4) The plaintiff's intestate threw a house 
mover’s measuring tape over the defendant's 
transmission line with a view to determining 
whether there was sufficient space beneath 
the transmission line for the clearance of 
the building. When the tape came in con 
tact with the bare wires, a deadly current 
of electricity escaped from the wires, coursed 
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through the tape, and struck the 
intestate, killing him 

The evidence did not that the 
defendant had any notice that the plaintiff's 


plaintiff's 
instantly. 


indicate 
intestate intended to move the building along 


the highway or to throw the tape over the 


transmission line. 


When the plaintiff had introduced her evi- 


dence and rested her case, the defendant 
moved to dismiss the action upon a compul 
The court allowed the motion 


a he 


sory nonsuit 


and entered judgment accordingly 


plaintiff excepted and appealed 


In an action for death by wrongful act 


based on negligence, the burden rests on 
sulficient 
elements of 
(1) that the 


defendant was guilty of a negligent act o1 


the plaintiff to produce evidenc« 
to establish the 


actionable negligence, namely 


two essential 


omission; and (2) that such act or omission 
was the proximate cause of the death of the 
decedent. 


It is well settled in this jurisdiction that 
foreseeability of injury is a requisite of proxi- 
mate Cause 


The evidence did not disclose any facts 
suihcient to 
that 
mover’s measuring tape 
Davis % 
North 


1953 


charge the detendant with 


notice someone might throw a house 
transmis 
& Light 


Supreme Court 
2 NEGLIGENCE Cases (2d) 217 


over its 
sion line Carolina P 


Company 


ower 
Carolina 
June 5, 


Doubt as to Probable Causes 


Cattle died, it was charged, because they 
ate harmful substances. Where there is 
doubt as to which of several causes pro- 
duced the injury, the cause of injury is a 
proper question for jury determination. 
Oklahoma Supreme Court. 


Che plaintiff's petition alleges that, in con 
mainte 
plaintiff's 
negligent in 


nection with the construction and 
nance of certain pipelines through 
the defendant 


property, was 


leaving certain substances (spun glass, tar 
base, asphalt paper, etc.) in plaintiff's pas- 
ture. Plaintiff's cattle ate the substances and 
as a result two died and the others were 


damaged 


The defendant’s chief argument is the 
tact that no witnesses can testity that they 
actually saw the cattle eat the substances in 


Held: 


proved by circumstantial evidence and where 


question. The facts in issue may be 
there is doubt as to which of several prob- 
able causes produced the injuries the cause 
of the injury is properly a question for the 


jury. Judgment for the plaintiff affirmed 
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Oklahoma 
Oklahoma Supreme Court 
NEGLIGENCE Cases (2d) 196 


Vational Gas Company 


May 


Airline Liability 
for Embarking Passengers 


While little is known about the cause of 
multiple sclerosis and few doctors will 
give unqualified or unlimited opinion as to 
what will precipitate or aggravate it, the 
jury’s verdict is nevertheless supported 
by evidence. Minnesota Supreme Court. 


Plaintiff, a passenger on defendant’s plane, 


arrived in Chicago from Minneapolis on 
September 4, 1949, and 
contemplated returning to Minneapolis the 


same date 


the afternoon ot 


Upon the plane’s arrival at the 


airport in Chicago, defendant’s employes 
moved a landing platform near the door tot 
the purpose of permitting passengers to 
disembark. Instead of placing this platform 
flush with the plane 


ployes left an 


ck or, defendant's em 
open between 


the edge of the 


space or gap 
and the door 
Plaintiff testified that this gap was approxi 
mately ten inches in width when he disem 
barked at that 


embark on the 


plattorm 


later when he 
plane it was ap 
At the time 


the platform was first moved to the plane, 


Chicago and 
arrived to 
proximately 15 inches in width 
defendant's stewardess requested the airport 
employes to move it closer, but they refused 
Prior to plaintiff's embarkment on the plane, 
the stewardess again requested the employes 
to move it closer, and they refused 
to do so 
engers to board, stating: “I have 


You 


caretul.” 


At the 
ber like 
Plaintiff stepped on this protrusion, which 
turned, causing his foot to slip from under 
him so that he fell in a half circle, his back 
striking against the plane door, his shoulder 


again 
She thereupon permitted the pass 
no choice 
board as ts, but be 


will have to very 


platiorm’s edge was a black rub 


protrusion shaped like a_ roller 


and arm catching thereon, and his leg hang 
ing between the platform and the plane. He 
was assisted into the 


and the 


plane by the steward 


stewardess. He was then suffering 
from shock and pain in his arm, back and 
neck 

Three months after the accident an examina- 
tion disclosed that 
(jerking of the 
balancing 


plaintiff had nystagmus 
(difficulty in 
Rom 
berg sign and a weakness in the right upper 
Plaintiff 
further examinations and tests which disclosed 


eyes), ataXta 


while walking), a positive 


extremity was hospitalized for 


a spinal fluid protein content indicative of an 


Negligence 


active disease in the nervous system, which was 


diagnosed as multiple sclerosis 
Held Absence of 


edge on the 


medical knowl 
a particular 
which makes it impossible to say with ab 


exact 
cause of disease, 
solute certainty whether a particular injury 
caused or aggravated it, does not eliminate, 


as a factor for consideration by 


jury, opin 
ion of medical expert as to the relationship 
between injury and a particular disease with 
which injured became 
afflicted. Under the circumstances the award 
of $50,000 was not Weller v 
Northwest Airlines, Inc, Minnesota Supreme 
Court. May 15, 1953. 2 NeGLicenct 
(2d) 334 


party subsequently 


excessive 


CASES 


Customer Injured 
by Obvious Obstruction 


While the storekeeper is obligated to keep 
his place of business in a reasonably safe 
condition, the customer is bound to use 
reasonable care for his own safety, holds 
the Florida Supreme Court. 


The plaintiff in this case 
box 


tripped over a 
high and 20 inches long 
which was being used for the display of a 


eight inches 


bag of apples An object of such dimen 


used to display 


sions, merchandise, 1s so 
obvious that it could have and should have 
been “The merchant 


expected to escort his customers 


seen and avoided 
cannot be 
exhibit his 


Varket, Ine 
July 7, 1953 


designed to 
wares.” Frederich’s 

v. Knox. Florida Supreme Court 

2 NEGLIGENCE Cases (2d) 338 


around furnishings 


Reversed 


Hospital's Liability 
for Injured Mental Patient 


The hospital breached its duty to use 
reasonable care to protect the patient from 
harming himself. Tennessee. 


Plaintiff's husband, a mental patient, was 
injured when he fell or jumped out of a 
second-story hospital window. Prior to the 
had “irra 
tional” aad “confused,” and the nurses could 


not handle him 


accident he been reported as 
The hospital could have 
foreseen that he could have harmed himself 
when he was placed in a bed near a second- 
attendant, al 
had ordered 


window without 


though the 


story any 


doctor restraint if 
Theretore, the judgment for the 
plaintiff was affirmed. Rural /:ducation As- 
sociation, Inc. v. Anderson 
of Appeals. June 26, 
Cases (2d) 389 


necessary 


‘Tennessee Court 
1953. 2 NEGLIGENCE 
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LIFE 


Summaries 


of Selected | 
Decisions Recently Reported | 
by CCH LIFE INSURANCE | 
REPORTS | 


Acceptance of Premium After Lapse 


The acceptance of premium after the lapse 
of a term policy does not reinstate the 
policy automatically, rules the Fourth 
Circuit. 


The insured died thinking he had a $4,000 
master group policy. The policy provided 
lor a renewal each year for a term of one 
upon the payment of the required 
premium. The premium was not paid at 
the end of the policy year, but it was re- 
newed a few months later and the premium 
was accepted by the company without knowl- 
edge that in the meantime the insured, a 


yeal 


member of the master group, had died. 


The delay in paying the premiums grew 
out of the fact that the company exercised 
the right given it by the policy to increase 
the premium rates at the end of the policy 
year; and the representative of the associa- 
tion, although notified of the change, sent 
a check to the company in October, 1951 
for the monthly premium at the old rate. 
This check was returned with information 
as to the correct amount, but no attempt at 
payment was made until December 18, 1951, 
which the insured died, when 
a check for the correct amount was mailed 
to the company. The check was received on 
December 20 and deposited, but it was re- 
turned for lack of sufficient funds. It was 
finally made good on January 4, 1952. It 
was of sufficient amount to cover the insured 
included in the list of 
The 


notice of his 


the day on 


and his name was 
the insured forwarded to the company 
had no 


company, however, 


death 

The district court overruled a motion for 
a direct verdict made by the insurance com- 
pany on the ground that there was no con 
itself and the 
went to a jury 
verdict was had for the beneficiary of the 


tract of insurance between 


deceased. The case and a 


deceased. The lower court apparently was 
of the opinion that the insurance company 
had the right to cancel the policy for non- 
payment of premiums but that, instead of 
exercising this right, the company accepted 
that the had 


the premium and 
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company 


waived its right of cancellation. The higher 
court said this statement of the law of the 
case was incorrect. The principle of waiver 
by an insurer is frequently applied to a con- 
tinuous contract of insurance for life, subject 
to forefeiture for nonpayment of premiums, 
when the insurer does not treat the insur- 
ance as cancelled after a default, but, on the 
contrary, leads the policyholder to believe 
that it is still in effect by accepting pre- 
miums after it has knowledge of the default. 

This principle cannot be applied to this 
contract because it came to an end by its 
very terms before the renewal 
came into effect in January of 1952. Further, 
the acceptance of overdue premiums on a 
life insurance policy after death of the in- 
sured constitute a waiver if the 
insurer has no knowledge of the death. The 
same rule applies in respect to fire insur- 


agreement 


does not 


ance policies. The district court is reversed 

Southern States Life Insurance Company v 
Matthews. United States Court of Appeals 
for the Fourth Circuit. July 21, 1953. 1 
Lure Cases (2d) 392 


An Isolated Sentence of a Policy 
Should Not Be Construed Alone 


In construing the word “annually” the 
Florida Supreme Court adhered to the 
general rule: “A construction leading to 
an absurd result should be avoided.” 


The life insurance policy involved in this 
“10% 


interest on all premiums paid will be added 


case contained the following clause: 
to the death benefit annually, during the 
life of this policy.” The plaintiff claimed 
that in addition to the life 
death benefit of $45 
the clause above quoted required the insur- 


insurance or 
named in the policy, 
ance company to add to the $45 at the end 
of each year 10 per cent of all of the pre- 
miums previously paid. To state this con 
tention in another way, it was claimed that 
this clause meant that at the end of the first 
year there should be zdded $1.30; the second 
$2.60; the third vear, $3.90; the fourth 


ne 


dD 20; and so on, for 


vear, 
year, a period of 34 
years, so that, by this method of calculation 
and addition, at the end of 34 vears there 
would be added the sum of $748.80 in addi- 
tion to the sum of $45 as a death benefit. 
The that 10 
per cent of the premiums paid at the end 


insurance company claimed 
should be added annually to 
other that 
year during the life of the policy 
10 per cent of $13, or $1.30, should be added 
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ot each year 
the death 


every 


benefit In words, 





1 } 1 ' ‘ ' 
aS a death Denent, and in this case the death 


ld be $45 plus 34 times $1.30, 
or a total of $89.20. The 


benefit wou 


court below con- 


strued the policv as contended tor by the 


insurance company and this appeal is from 
a final judgment based upon such construc 
tion. Affirmed.—James v. Gulf Life Insurance 
Company. Florida Supreme Court. July 7, 
1953. 1 Lire C j 


ASES (2d) 353 


Parachutist Participates 


in Aeronautics 


One who voluntarily jumps and descends 
by means of a parachute is participating 
in aeronautics within the meaning of that 
exclusionary clause. Kansas Supreme 
Court. 


An 


upon 


injured 


His 


xperienced parachutist was 


e 
] 
iF 


inding in an air-show jump 


poli y contained this clause 
used in 


bodily 


policy is 


“(a) ne term, such 


shall 


ccurring 


Injuries, as 
accidental 
this 
include 


this policy, mean 


injuries while 
force, but shall not 
result 


injuries received as a 


participating in aeronautics ofr alt 


Part H 


referred to in the 


cept as provided in 
Part H, 
provides 


insuring clause, 


\rr TRAVEL PASSENGER Cov 


policy 


“COM MERCIAI 


ERAGI This covers such injuries, 


1 


caused by anv of the hazards of aviation or 


aeronautics, onl received while the Insured 


is riding as 
licensed pass 
incorporated 
and while 


pilot upon a 1 ilar passeng 


tween definitely established 


airports 


he question presented for decision was 


whether parachute jumping constitutes par 
! 


ticipating ynautics or air travel within 


the meaning ol! hose 


terms. The plaintiff 


claimes ambiguity be 


tween 
ic, however “If anything the 
ruc When read in connection 


exclusionary clause of the policy 


provides that injuries caused 


lazards of aviation or aero 


while 


' 
red only if received 


insured is riding as a fare-paving pas 
in a licensed passenger airplane, op 
under the conditions and circumstances 


therein set tortl 


‘The court he ld that the 
a result of and while 


plaintiff sustained 
his injuries as partici- 


pating in aeronautics and that the trial court 


Life, Health—Accident 


properly he demurrer to the peti 


tion on the ground that pleading failed to 


State a cause of action 


In reaching this conclusion “we have not 
overlooked, but disregarded as not in point, 
divers decisions relied on by appellant, such 
as Swasey v. Massachusetts Protective 
96 F. 2d 265, certiorari denied, 305 U. S. 
611, 59 S. Ct. 70, 83 L. Ed. 389; Kinard z 
Mutual Benefit Health Accident Ass'n, 108 
780: Phoenix Mut. Life Ins. Co. of 
Flynn, 171 F. 2d 982; and 


other 


Ass'n, 


F. Supp 
Hartford, Conn. v 
for that 
of like import cited and referred to in Rhyne 
Accident Law, Chapter 11, 
pages incl: 29 Am. Jur. 730, 
Insurance, § 969; 45 C. J. S. 821, Insurance, 
§ 783; 155 A. L. R., Anno. 1026; 17 A. L. R. 
(2d), Anno. 1051, holding that a passenger 
in an airplane is not participating in aviation 


that 


matter numerous decisions 


on Aviation 
188 to 251, 


or aeronautics within the meaning of 


term as used in the exclusionary clause ol 


an insurance policy when he has no man 


agement or control over the airplane. It 


may be said, however, that our examination 


of those decisions dis¢ loses no case which 


even indicates that where—as here the in 


sured is in control of or operating the aero 


nautical device used in sailing or floating in 


the air he can successfully maintain an ac 


tion on a policy of insurance containing an 


involved in 
Mutual Benefit 


ociation. Kansas Su 


clause such as is 
the case at bar.’”"—Smith v 
Health & Accident As 


July 6, 


exclusionary 


preme Court 1953. 1 Lire Cases 


‘‘Member of Crew’ 


“Member of crew” as used in aviation 
exclusion clause is defined by Louisiana 
Supreme Court. 


An aviation exclusion clause which limits 


the insurer’s lability if the insured is killed 


while acting as a member of the crew of 


an aircraft is applicable to the-death of a 


naval pilot in a plane crash while he was 


on a training flight under active duty 


} 


status 
and had responsibility for the security of the 


plane 


To be a member of the crew of an air- 


crait under the terms of the exclusion 
insured must be actually performing a desig- 
duty as a crew member at the time 
LeBreton v. Penn Mutual Life 
Insurance Company. Louisiana Supreme Court 


1953. 1 Lire ¢ 


nated 


of his death 


July 3, ases (2d) 320 
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Fire 
Summaries of Selected Deci- 
sions Recently Reported by 


CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


Pro Rata Liability Clause v. 
Excess Insurance Clause 


This case, like the following one, involves 
three policies but with a somewhat dif- 
ferent twist. A policy which does not 
cover a risk cannot be made to share 
pro rata in the loss. St. Louis Court of 
Appeals. 


This is an action on two fire insurance 


policies for a loss sustained for reason of 


damage by fire to household furniture, fur 
nishings and personal property belonging to 
the plaintiffs. The that 


the insured property also covered by 


defendants claim 
was 
another insurance company and that by rea 
son of the “pro rata liability” clause in 


their respective they are each 


liable for 


The plaintiffs 
personal property. The property had a value 
in excess of $20,000. It was insured by the 
defendants, each having issued to the plain 


contracts 
one fourth of the loss 


were owners oO! certain 


tiffs a policy of fire insurance in the amount 
of $10,000 
the following clause 

“Pro hablity. This shall 
not be liable for a greater proportion of any 


Both of these policies contained 


rata Company 


loss than the amount hereby insured shall 


bear to the whole insurance covering the 
property against the peril involved, whether 


collectible or 


At the 


the plaintiffs had anothe 


not * 


time these policies were issued, 


policy of insur 
ance. It insured against all risk of loss and 
1¢ contained no pro rata liability clause, but 


on the contrary stated 


“Unless otherwise endorsed hereon, no 


other insurance against the risks hereby in 
sured is permitted on the property covered 
hereunder except as to property 
under Paragraphs 4 (a) and (b), 5 (b) and 
(c), 6 (b) and (c). If at the time of loss 
or damage, 
which would attach on the property de 
scribed in Paragraphs 4 (a) and (b), 5 (b) 
and (c), 6 (b) and (c) had this policy not 
been effected, then this insurance shall apply 


described 


there is any other insurance 


only as excess insurance over all such other 
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insurance whether valid or not and in no 


event as contributing insurance.” 


None of the 


paragraphs mentioned is 


property classified in the 


involved in this 


case. 


The main contention of the defendants is 
that, a $20,000 
policy with another company and a $10,000 


since the plaintiffs carried 
policy with each of them, each is liable for 
only one fourth of the loss’ under the pro 


rata liability clause 


Held Since the $20,000 policy did not 
cover plaintiffs’ losses by reason of its terms 
bear the full loss. 

Company. St 
September 15, 
“ASES 109 


the defendants 
Spink 7 Vercury 
Louis Court of 

1953. & Fire 


must 
Insurance 
\ppeals 


AND CASUALTY ( 


Loss Not Borne 
by a to-Be-Canceled Policy 


The insured promised to cancel one policy 
upon the issuance of two others. His 
cancellation failed, but after the loss the 
two insurers could not spread the loss to 
the third, holds the New York Supreme 
Court. 


The plaintiffs had held 
insurance in the 


a policy of fire 
$3,000, They 
insured 


amount ot 


secured a larger mortgage on the 
real estate and requested the agents of the 
defendants to insurance in the 


$5,000 


issue new 


The 
issued two policies, each in the amount of 
$2,500 in the name of each detendant At 
the plaintiffs’ request the 


amount of agent accordingly 


agent wrote to 
the mortgagee requesting return of the first 
policy in order that it might be surrendered 
for cancellation He subsequently received 
the policy and forwarded it to plaintiffs who 
mailed it to that enclosed 
letter The 
letter apparently was never received by that 
insurer. The 
that there was no effective cancellation of 
the $3,000 policy that they 


are only liable for five eighths of the loss 


in turn msurer 


with a requesting cancellation 


defendants here contended 


and theretore 


under the “pro rata liability” clause 


The defendants issued their policies upon 
the understanding that the first policy would 
and that their 
constitute all of the insurance outstanding. 
Since the plaintiffs had taken all necessary 
steps on their part to carry out this under 


be canceled policies would 


standing and had actually mailed the policy 
understanding 
defendants 


for cancellation, the was 
fully carried out as far as the 
could not 


they com- 
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were concerned and 





plain as to any informality in the mannet 


of cancellation. Judgment affirmed. Schoen- 
Continental Insurance Company. New 
York Supreme Court, Appellate Division. 
July 2, 1953. 8 Fire ASUALTY CASES 103. 


Lowe o 
nuerr @ 


AND ( 


Competency of Insured 


Where the insurer is capable of making a 
contract, it cannot, after loss, plead the 
insanity of the insured. South Carolina. 


This action is brought by the plaintiff for 
the recovery of $8,000 for loss by fire undet 
The defendant 
that the 
two policies issued by the defendant to the 


two fire insurance policies 


alleges as an affirmative defense 
plaintiff are null and void in that at the time 
they were applied for and issued the plain 
tiff was non compos 
contract and that tor 


be no recovery 


mentis and unable to 
this reason there can 
The plaintiff was adjudged 
incompetent by the Veterans Administra 
1936 1942, the Veterans 
Administration adjudged the plaintiff com 


petent 


tion in and, in 


\t the time the plaintiff bought the insut 
policies from the 
had 


years But 


defendant and paid 
approx! 


ance 


for them he been sane for 
even if he 
bought the 


defendant, 


mately ten were 


incompetent at the time he 


insurance policies the having 
sold the policies of insurance and accepted 
its regular premiums is in no position now, 
after the 


Sanity 


fire, to raise the question of in 
The contract is voidable only; it is 
defendant and it cannot 
the defendant; the right to 


contract on the 


binding upon the 
be avoided by 
avoid the grounds of in 
sanity can only be 


person, his guardian or representative 


exercised by the insane 
Held 
The plaintiff's motion for judg 
ment should be 
Vutual Insurance United States 
District Court for the Western District of 
South August 28, 1953. 8& Fire 
AND CASUALTY CASES 115 


summary 
granted. Palmer v. Litit 


Company 


Carolina 


Misrepresentation in Application 


The application of insurance was signed 
for the applicant by the insurance agent 
and where an incorrect answer was given 
to the question regarding other insurance, 
the agent’s knowledge of its falsity did 
not bind the insurer. Kansas. 


The plaintiff contacted the insurance agent 
secure a fre 
orally 


and orally requested him to 


insurance policy on a dwelling and 


Fire and Casualty 


gave the insurance agent the information 
requested in order to secure the insurance 
Following the oral application, the agent 
prepared a written application, signing the 
name of the applicant. This application did 
not disclose other 
This 
not with a commercial insurance company 
The plaintiff's 


contention that the insurance agent was the 


insurance on the same 


dwelling. contract of insurance was 


but with a mutual company 


agent of the insurer is not applicable under 
the provisions of the Kansas statutes pet 


taining to mutual insurance companies 
The application for membership and bylaws 
of the former are an integral part of the 
policy of insurance, and the provisions therein 
are controlling and cannot be waived o1 
abrogated by the acts or representations of 
an agent in making written application for 


the insured 


Consequently, when the plaintiff orally ar- 


ranged with the insurance agent to present 


his request for insurance to the defendant, 
he conferred upon the insurance agent the 
authority to sign his name on the required 
written application for insurance and in so 
doing the agent became the agent 


of the plaintiff 


insurance 
the defend 
Lallak z 
Company of 

Court 


Judgment for 
Farmers’ 
Var ysville, 
June 6, 


ant insurer was athrmed 
V utual 
Kansas 
1953 


Insurance 
Kansas 


8 Fire AND ¢ 


Supreme 


ASUALTY Cases 79. 


Overinsurance 


Six or seven months’ notice that total 
insurance carried was in excess of the 
limit stated in the policy is waiver of the 
forfeiture clause. Alabama. 


This fire insurance policy for $4,000 pro 
hibited total 
excess of $21,000 


insurance on the building in 
The total amount of in 


surance carried on the building was $27,000 


There was evidence that the general agent 
of the insurance company had knowledge ot 
this fact sufficiently prior to the loss to 
put the insurer on notice of a breach of the 
clause of the The com 


limitation policy 


pany took no action indicating its dissent 
Judgment 
Vilwaukee 
Company v. Maples 
Appeals. January 143, 


AND CASUALTY CASES 90. 


or disapproval of the breach. 


for the insured 
Mechanics 
Alabama 
1953. 8 Fire 
Certiorari denied by 
Court, June 18, 1953 


was affirmed 
Insurance 
Court of 


Alabama Supreme 
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AUTOMOBILE 
| Summaries of Selected De- 


cisions Recently Reported by 
CCH AUTOMOBILE CASES 


Claim Paid Pursuant to Policy 
Is Not a ‘‘Volunteered’’ Payment 


In a subrogation action the insurer who 
paid a claim according to the terms of 
its policy is not a volunteer, says the 
Michigan Supreme Court. 


The plaintiff paid a claim arising under 
its policy coverage when its insured had a 
judgment rendered against him. The policy 
contained the usual providing for 
the event that the insured had other insur 
The plaintiff alleges that its insured 
was covered by a policy issued by the de- 
lhe allegation is denied and the 
defendant also charges that the plaintiff paid 
volunteer— who pays 
another without a legal or 
obligation to do so. The 
remanded to be tried upon the issue of fact: 


clause 
ance 
fendant 
the claim as a 


the debt of 
moral 


one 
case 15 


whether or not the insured did have a policy 
with the defendant company.—VDetroit Auto 
mobile Intra-insurance Exchange v. Detroit 
Mutual Insurance Code. Michi- 
gan Supreme Court. June 8, 1953. 2 Auto 
MOBILE CASES (2d) 366 


Automobile 


Policy Continued in Force 
by Acceptance of Late Premium 


The policy was in force when the insured 
paid a late renewal premium without 
knowledge that the truck insured had 
been involved in an accident and the in- 
surer acknowledged receipt of the pre- 
mium with knowledge of the accident. 

Missouri. 

The insured paid his late premium to the 
company’s agent without knowing that the 
truck insured, then being operated by his 
son who was covered under the policy, had 
been involved in a collision a few minutes 
before. 

Shortly after accepting the premium, 
which had been paid in cash, and after writ 
ing a check for the amount and forward 
ing it to the insurance company (the check 
was pinned to the insurance company’s let 
ter urging reinstatement of the policy, which 
this statement: “P. S. If you 


reinstate . . pin a check for 


contained 


decide to 
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the premium due to this letter and mail to 
the company.”), the agent received 
information of the from the in- 
sured’s son. Upon the advice of the agent, 
the son telephoned the insurance company 
and reported the accident. 

The company acknowledged 
the premium by form and acting on the 
accident report, sent its investigators to the 
Later it 
insured that the renewal was not accepted 
paid. 


same 
collision 


receipt ot 


scene of the accident wrote the 


and tendered the premium recently 


The insurance company sought a declara 
tory judgment to the effect that its automo- 
bile liability policy was not in force on the 
morning of the accident. The case was 
tried before a jury and the insurance com- 
pany lost; on appeal the judgment 
affirmed. Evidence was not admitted as to 
the general practice of the insurance com 
pany in handling renewals and reinstate 
ments.—M. F. A. Mutual Insurance Company 
v. Quinn. Kansas City Court of Appeals 
(transferred from the Missouri Supreme 
Court). May 4, 1953. 2 AUTOMOBILE ( 


(2d) 120 


was 


ASES 


Ambiguous Encumbrance Clause 
Construed in Favor of Insured 


The phraseology was chosen by the in- 
surer and since its language is reasonably 
open to two constructions, that which is 
more favorable to the insured is adopted. 
Pennsylvania. 


The automobile policy contained this 
clause: “This policy does not apply 

(h) under coverages C, E, F, G, H and JI 
(1) while the 


bailment 


automobile is subject to any 


lease, conditional sale, mortgage 
or other encumbrance not specifically de- 
clared and described in this policy = 


There 


sured’s automobile when the 


was no encumbrance on the in 
policy was 1s 
sued, but later he caused an encumbrance 
to be noted on his title certificate as security 
Thy that it 
required to insured 


there 


for a loan insurer contended 


is not indemnify the 


while exists an encumbrance against 


the automobile irrespective of whether the 
encumbrance existed at the time the policy 
came into existence later 
The that the 
is not “while the 
but rather “not 
described in this policy.” 
quirement of 
encumbrance is placed upon an automobile 
after the policy is issued, how is such to 


be “specifically described” ? 


was issued or 


court holds crucial language 


automobile is subject” 
declared and 


Without a re 


insurer 


spe cifically 


notice to the that an 


declared and 
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that the 
given an oppor- 
disclaim liability, the 


date of 


In the absence of a 


insure 1 be 


requirement 
notified and be 


tunity to language 


reters to the issue rather than to 


the date of loss 

The exclusion provision of the policy ap- 
plied only to encumbrances in existence at 
the time the policy was issued and became 
effective—Fink 7 Vutual Cas 
ualty Company. Pennsylvania Superior Court, 
Philadelphia District. January 20, 1953. 2 
AUTOMOBILE CAses (2d) 448 


Lumbermens 


Family Exclusion Clause 


Where an automobile policy exempts the 
insurer from liability for personal injury 
to any member of the family of the in- 
sured, an adult brother living in the same 
household was within the exclusionary 
clause. Minnesota Supreme Court. 


The plaintiff sustained personal injuries 
riding left 
plaintiff and the de 


when the car in which he 

The 
were 
their 


was 
the highway 
fendant ridet 
household of 

The exclusionary 
“(e) Under 
for which the 
his insurer 


brothers residing in the 
parents. 
clause is as follows 
coverage A, to any obligation 
insured or any 
held liable under any 
workmen’s compensation law; or to the in 
member of the family of the 
insured residing in the household as 


” The plaintiff contends 


company as 
may be 


sured or any 
Salne 
the insured 
that the 
cludes only those members of the group of 


head 


The obvious purpose of the clause 
from liability, to 
and inevitably be 
partial to another because of close filial ties 


phrase “family of the insured” in- 


which the insured is the 


Held 
is to exempt the insured 
one who would naturally 
between members of the 


which exist 


family 
We SCC 


such strained and restricted meaning as that 


Same 


circle living in the same household 


no necessity for giving this language 


A REPORT TO THE READER 


Different 


taxpayers upon the 


reflect the 
results 


transaction taxwise 


may obtain for 


cash than those on the accrual method of 


accounting However, to accrue an item the 
readily 
Whether the mere filing of 
is sufficient for this purpose is cer- 
The 


decisions are not 


amount must be certain or ascer 


tainable “proot 
of loss” 


rulings 


The 


tainly questionable ‘Treasury 


and court decisive 


Report to the Reader 


plaintiff.—Tomyilanovich  v. 
Minnesota Supreme Court. 


\UTOMOBILE Cases (2d) 729. 


urged by the 
Tomylanovich 


May 1, 1953. 2 


Insurance by Minor's Cosigner 


An insurance agent, by dealing with the 
father cosigner of the minor son’s note 
for purchase of a truck, placed a public 
liability policy on the truck. Washington 
Supreme Court decides the question of 
insurable interest in favor of the father. 


The minor had a 
public liability truck. After 
the insurance agent approached the 


seller of a truck to a 
policy on the 
the sale, 
tather 
minor son’s note and secured a public lia- 
bility father 
any judgment him 
out of the ownership, maintenance or use 
of the truck The agent that his 
company would not write a policy on a truck 


because he was the cosigner of the 


policy protecting the against 


secured against arising 


knew 


owned by a minor. Following an accident 


the insurance company declined to assume 
the defense unless the minor and his father 
agreement under 
right to deny 


In the trial court 


would sign a nonwaivet 
would 


coverage under the policy 


which it retain the 
the policy was held invalid on the grounds 
that the father did not have an 
interest in the truck The 
the father 1s 
It is axiomatic 


insurable 
contingency 
against which insured 1s ha 
bility that 


anyone has a financial interest in protecting 


to third persons 


against liability arising out of the 


instrumentality 


himself 
use of any This provides 
father 


fraud was raised but no fraud 


interest in favor of the 


The issue of 


insurable 


was committed by the father in 
the contract of insurance, 


procuring 


The lower court 1s reversed. The 
valid 
Hanson 
March 13, 


(2d) 715 


policy 
Truck Insurance Ex 
Washington Supreme 
1953 2 AUTOMOBILE 


in question 1s 
change v 
Court 
CASES 


Continued from page 660 | 


questions to be answered by all insureds in 


this position are twofold 
(1) Is the full 

ductible in the 

without 


amount of the loss de- 


year the casualty occurs, 


taking into account any amount 


claimed under the insurance policy? 


(2) If it 1s necessary to take into account 


the amount to be compensated for by in- 


surance, 1S such amount to be accrued, as 
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ol the close of the taxable year in which 
the loss occurs, in the amount then claimed 
under the policy, or is such accrual equal 
to the amount ultimately recovered? 


The Treasury view appears to be as follows 


“In the case of a taxpayer keeping its 
books on the accrual basis, the proceeds to 


as 


be received under a fire policy accrue 
income in the year in which the fire occurs 
where the liability is not contested by the 
insurance company, even though the amount 
of the liability is undetermined in_ that 
year.” (G M. 14666.) 


The courts have taken a slightly different 
view, as indicated by the following state 
ment: “We believe that the phrase ‘compen- 
sated for by insurance’ as used in the statute 
should be given ‘practical construction’ but 
each case must be decided upon its sep 
arate facts, When an insured person has a 
claim under an insurance policy in force 
that is subject to reasonable prospects of 
success upon pursuing the claim, we believe 
it may be concluded that a loss is ‘com 
pensated for’ by insurance.’ 


Both positions are contrary to the prin 
ciples which generally apply to income tax 
treatment involving other types of claims 
For example, there is another line of cases 
holding that where fire, embezzlement or 
other casualty occurs, no deduction can be 
claimed for the year of the casualty, but it 
is allowable for the year when the insurance 
proceeds are actually received. There are 
still a few other cases in which the losses 
have been allowed in full in the year of 
occurrence, despite subsequent receipt of 
the insurance proceeds. Those cases were 
decided principally on the ground of the 
high degree of uncertainty of recovery. 


Summary 


To sum up the situation 


(1) The Treasury position is that pro 
ceeds to be received should be accrued 
(when on accrual basis) in the vear of loss, 
and the resultant loss, income or gain, as 
the case may be, reported in such year. 
Presumably the full loss would be claimed 
in the year of loss if the taxpayer was on 
the cash basis. 

(2) Some decisions of the courts are to 
the effect that the transaction must be re- 
ported only in the year settlement is made 
or denied, whether on the cash or accrual 
method. 
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(3) Other cases hold that if recovery ot 
insurance is improbable, the full loss should 
be deducted in the year the loss occurs, In 
the case of embezzlement, the Supreme 
Court has followed the rule of discovery 
in determining the year of deduction, 


In cases where the deduction of the loss 
is, in fact, taken in the year of loss, the 
status of the subsequent recovery of the 
insurance in a later tax year becomes im- 
portant. Since 1942, it appears clear, under 
Section 22 (b) (12) of the Internal Revenue 
Code, that the recovery is not taxable in 
the later year if the prior loss deduction did 
not result in tax benefit, that is, reduction 
of tax in the prior year. If tax benefit did 
result, then the recovery of the proceeds 
may or may not be taxable, and if so, may 
There 


are no cases on this. However, I believe the 


be ordinary income or capital gain 


mere diminution of the loss taken by reason 
of receipt of insurance proceeds results in 
ordinary income in the later year, since the 
deduction offsets regular income. However, 
in cases Where the proce eds exceed the loss 
deduction, capital gain may result if: 


(1) The property was not stock in trade 
or certain government obligations issued at 
a discount 


(2) If the property was held over six 
months. 


If this situation develops, the insured is 
again protected by the involuntary conver- 
sion rule, provided he complies as hereto- 
Potentially, then, the 
insured may find that he must include as 
ordinary income the proceeds of insurance 


fore pointed out 


equal to the prior loss deduction; and the 
excess, which represents capital gain, would 
be taxable at 26 per cent, if long term, un- 
less he carefully complied with the “invol 
untary conversion” requirements 


In the case of amounts received on ac 
count of casualty losses with respect to 
property constituting stock in trade or cet 
tain government obligations issued at a 
discount, or property held less than six 
months, the resulting gain is in any event 


ordinary and not capital gain. 


In conclusion, I believe it is obvious 
that these matters are all highly technical 
The planning in connection therewith should 
not be haphazard. The use of competent 
counsel geared to legislative and judicial 
trends is a must if costly tax consequences 
are to be avoided. Insurance clients should 
be so advised when they are faced with 
problems of this type. 


I L J — October, 1953 
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THE ANSWER to the question ‘‘When is a 
war not a war?''—a question with which some 
courts have been struggling for an answer—is 
‘never.’ Just this month the question was de- 
cided by the Texas Supreme Court in Western 
Reserve Life Insurance Company v. Meadows. 
This case held: ‘‘. . . nothing in the contract 
of insurance involved herein suggests that the 
word ‘war’ is used in iis ‘technical’ or ‘legal’ 
sense.'' J. W. Wheeler, the attorney for the 
insurance company, has written ‘‘The War 
Clause in Insurance Contracts"’ for our readers. 


Two INTERESTING ARTICLES were published 
recently in The Annals of The American Acad- 
emy of Political and Social Science; we have 
permission to reprint both in full text. Look 
for ‘‘Workmen's Compensation and the Insur- 
ance Carrier,’’ by Leslie P. Hemry, and ‘‘Auto- 
mobile Accidents and Financial Responsibility,"’ 
by Franklin J. Marryott, in the November 
Journal. Mr. Hemry is vice president and gen- 
eral counsel of the American Mutual Liability 
Insurance Company; Mr. Marryott, vice presi- 
dent and general counsel, Liberty Mutual In- 
surance Company. 
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